© 00 N o 0o b~ W

10
11
12
13
14
15

PAGE 1

ALDERSON REPORTI NG COVPANY
SARAH JURA

FORUM EXAM NI NG THE | MPACT OF THE FEDERAL GOVERNMENT SHUTDOWN
AND SEQUESTRATI ON ON THE PROVI SI ON OF JUSTICE IN THE UNI TED
STATES

Tuesday, Cctober 8, 2013

House of Representatives

Committee on the Judiciary

Washi ngton, D.C.

The forum nmet, pursuant to call, at 2:08 p.m, in Room
2237, Rayburn House O fice Building, Hon. John Conyers
pr esi di ng.

Present: Representatives Conyers, Nadler, Scott, Watt,
Lof gren, Jackson Lee, Cohen, Johnson, Pierluisi, Chu, Deutch

CQutierrez, Bass, Richnmond, Del Bene, Garcia, and Jeffries.



16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

PAGE 2

M. Conyers. The Forum Examining the |npact of
CGover nment Shut down and Sequestration on the Provision of
Justice will come to order. Thank you all for com ng

So that we may begin and nove as rapidly as possible --
| know this is a fantastic panel that we have. W are deeply
honored that you are all -- everybody is here. W are going
to limt our opening statements to a couple minutes, those
that may want to nake any, so that we can begin to get your
anal ysis and reconmendations right away. W are deeply
grateful for the quick response that we got fromthe
di stingui shed nenbers of the panel.

As we neet today, we are staring at both the financial
and | egal abyss resulting fromthe overlapping effects of an
arbitrary budget sequester, a needl ess Governnment shutdown,
and a loom ng financial default. Al of these actions can
and shoul d have been avoi ded.

The sequester could have been avoided with a comopn
sense, |ong-term budget agreenent, including taxes that
shoul d be paid by the very wealthiest anong us. The shutdown
could be ended in a natter of hours, if the Speaker woul d
sinmply allow an up-or-down vote on a clean continui ng
resolution. And as the President of the United States has
repeatedly reninded us, the full faith and credit of the
United States has no business being used as a politica

negoti ating tool
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And so, | close with this observation. The financial
i mpact of these events on the Departnent of Justice and the
Federal courts is grave and grow ng each day.

And so, with that, | will close down ny remarks and
yield to the forner subcommittee chairman of crinme, the
gentl eman from Virgi nia, Bobby Scott.

M. Scott. Thank you, M. Chairman

And |ike you, we want to get right to the witnesses. So
I will really cut ny statenent significantly.

We know t he shutdown is having an effect, and the focus
today is the effect it is having on the judicial system --
the courts, crimnal and civil -- and the operation of the
Depart ment of Justice. One of the particular areas is what
it is doing to the criminal justice system how you can
operate the courts in the mddle of the shutdown, and that is
what we are going to hear today, and | thank you for
conveni ng the panel

M. Conyers. Thank you so much.

Hank Johnson, Ceorgi a.

M. Johnson. Thank you. Thank you, M. Chairnman, for
hosting this gathering today. It is very inportant.

Justice delayed is often justice denied, and with the
cuts under sequestration comng on top of other cuts, we are
at the point where we are delaying justice. And | am sure

that you all on the panel can probably point to nany cases
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where injustice has been docunented.

But | do want to say that it is ironic that with this
Gover nent shutdown and sequestration comng before it, it is
ironic that a nmenber of the bar would be part of the problem
a large part of the problem | want to read to you the first
par agraph of the article in the New York Times, dated Cctober
the 5th, by Sheryl Gay Stol berg and M ke Mlintire.

"Shortly after President Obana started his second term
a |l oose-knit coalition of conservative activists |ed by
former Attorney Ceneral Edwin Meese Il gathered in the
capital to plot strategy. Their push to repeal M. ohanm's
heal t hcare | aw was goi ng nowhere, and they desperately needed
a new plan."

So it is unfortunate that we find ourselves in this
position, and with that, | wll concl ude.

M. Conyers. Thank you very much.

The gentlelady fromCalifornia, the Honorabl e Judy Chu.

Ms. Chu. Well, | want to thank you for having this
very, very inportant hearing. The Covernnent shutdown is
costing the econony $200 million to $300 mllion a day, and
it is so inportant for us to hear about how these cuts are
affecting the ability of the Federal courts and the Justice
Departnent to fulfill their responsibilities.

| want to hear about how these cuts are affecting

donestic viol ence progranms. Donestic violence progranms were
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91 appropriated nearly $405 million | ast year. Nevertheless,
92 after rescission and the sequester cut out nore than $20

93 mllion, resources were significantly reduced, and | | ook
94 forward to hearing fromyou in ternms of the real inpacts on
95 how t hese cuts are affecting wonen, nen, and children from
96 bei ng safe fromrape and abuse, as well as howit is

97 af fecting our domestic violence shelters.

98 And | want to hear about how this is affecting our

99 voting rights laws. There are so nany areas where we are
100 trying to ensure that people will be able to exercise their
101 rights as citizens in this country, and yet we do know t hat
102 these voting rights | osses can truly be burdensone and

103 chal | engi ng these setbacks that are occurring to our |aws.
104 And | want to hear about our Federal court system which
105 has been subject to unprecedented funding | osses. This has
106 resulted in staffing | osses and other progranmatic cuts, but
107 what | want to hear is about the public defenders who are
108 supposed to provide the counsel to indigent defenders who
109 don't have the resources to hire attorneys. | want to see
110 what the real effects are of that.

111 And so, | look forward to hearing your testinony and
112 hearing what the true effects are of these cuts.

113 Thank you, and | yield back.

114 M. Conyers. Thank you.

115 To nmy friend Mel Watt of North Carolina, we are al
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116 taking just a couple mnutes as opening statenents so we can
117 get directly to these excellent witnesses that have responded
118 so early.

119 The gentleman from North Carolina, subconmittee chairman
120 Mel Watt.

121 M. Watt. Thank you, M. Chairnman

122 | just want to thank the chair for convening us here,

123 and | think I will yield back ny tine and listen to the

124  witnesses. Mght be better than themlistening to ne.

125 M. Conyers. Thank you. Uncharacteristically brief,

126 but definitely wel cone.

127 [ Laught er.]

128 M. Watt. Characteristically brief.

129 M. Conyers. Ch, yes. | neant characteristically
130 brief.

131 Suzan Del Bene, distinguished nmenber of the comittee

132 from Washington State, is recognized now.

133 Ms. Del Bene. Thank you.
134 | also want to thank the chair for calling this hearing
135 together. | really appreciate it and appreciate all of you

136 bei ng here and taking the tine today to give us your

137  feedback.

138 And |i ke Congressnman Watt, | just want to be brief. |
139 really want to hear fromyou. So thanks again for being

140 here, and | yield back ny tine.
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M. Conyers. Thank you very much.

And the gentleman from New York, Jerry Nadl er, chairman
of the -- former chairman of the Constitutional Subcomittee,
seni or menber of the Judiciary Comrittee in the House.

M. Nadl er. Thank you, M. Chairman. Thank you, M.

Chai r man.

I, too, will be uncharacteristically brief. | want to
thank you for calling this hearing. | want to thank our
Wi t nesses.

The constitutional duty of providing defense counsel to
peopl e who cannot afford it in crimnal trials is clear. It
is equally clear that even before the sequester and before
t he shutdown, we were doing a far from adequate -- indeed, |
woul d say unconstitutionally inadequate -- job of doing so.

It is clear that the sequester and now the shutdown is
making it far worse. And that is not the only inmpact on the
judiciary, but it is the nost constitutionally clear
viol ation.

| look forward to hearing fromour wtnesses about the
i mpact, and unfortunately, it is pretty clear what we ought
to do about it. So we don't really need a | ot of advice on
what to do. W need to end the shutdown. W need to end the
sequester, and we need to give adequate funding.

But it is very valuable to highlight just how deep the

problemis right now, and | thank all our w tnesses. And
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t hank the chairman, and | vyield back

M. Conyers. Thank you very much, Jerry.

W& wel cone our panelists who were convened under very
tight circunstances. W rarely conme together this quickly,
and | amindebted to D ane Myer, Scott Lilly, Nan Aron, Don
Saunders, Ron Kengle, A J. Kraner, Judge Furgeson, and the
president of the Anerican Bar, M. Silkenat, who | would
invite to be the first witness.

| wanted to just say that, in addition to being the
president of the American Bar Association, he is also a
menber of the Council on Foreign Relations and the Anerican
Law I nstitute, has served as the chair of the Lawyers
Committee for International Human Rights, was a fellow in the
United States Departnent Schol ar Di plomat Program and is a
Juris Doctor graduate fromthe University of Chicago Law
School

Wel cone gentl enmen, and wel comre, M. President, and we

invite you to begin our discussion here today.
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STATEMENTS OF JAMES R S| LKENAT, PRESI DENT, AMERI CAN BAR
ASSCCI ATI ON;, HON. W ROYAL FURGESON, RETI RED FEDERAL DI STRI CT
JUDGE, A.J. KRAMER, FEDERAL PUBLI C DEFENDER FOR THE DI STRI CT
OF COLUMBI A; ROBERT KENGLE, CO- DI RECTOR, VOTI NG RI GHTS
PRQJIECT, LAWERS' COWM TTEE FOR CIVIL R GATS UNDER LAW DON
SAUNDERS, VI CE PRESI DENT OF ClIVIL LEGAL SERVI CES, NATI ONAL
LEGAL Al D AND DEFENDER ASSCCI ATI ON; NAN ARCN, PRESI DENT,

ALLI ANCE FOR JUSTI CE; SCOTT LILLY, SENIOR FELLOW CENTER FOR
AMERI CAN PROGRESS; AND DI ANE MOYER, BOARD MEMBER, NATI ONAL
ALLI ANCE TO END SEXUAL VI OLENCE AND LEGAL DI RECTOR FOR THE
PENNSYLVANI A COALI TI ON AGAI NST RAPE

STATEMENT OF JAMES R SI LKENAT

M. Silkenat. Thank you very much.

My name is JimSilkenat. | ama partner in the Sullivan
& Worcester law firmoffice in New York City and am presi dent
of the American Bar Association, the voluntary bar
associ ati on of nore than 400, 000 nmenbers around the country.

Thank you for inviting the ABA to participate in this
forumto discuss the adverse inpacts, effects of the
Gover nment shutdown and sequestrati on on access to justice
t hroughout the Nation. This is a discussion we need to have
in public fora like this again and again to be sure that al

Ameri cans know what is at stake if Congress fails to provide
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the Federal judiciary with the funds it needs to fulfill what
is at stake -- to fulfill resources for the judiciary, and
our concern for the judiciary grows every day.

| amgoing to start with some general comments on the
nature of the judicial function, what is at stake here, then
address the preemnent issue of the monent, the Gover nnment
shut down, and end with a brief conment on sequestration
which we feel is nmaybe the npbst inmportant probleminvol ved.

Even t hough the effects of the shutdown require
di scussion, and | amglad we are doing this, | want to nake
clear fromthe start that the ABA believes that the funding
cuts mandat ed by sequestrati on pose the greatest chall enges
to the fair administration of justice and the tinely
resol ution of disputes in the United States.

The Federal judiciary's annual appropriations really
nmust be sufficient to enable it to carry out the nany justice
functions assigned to it by Congress and by the Constitution
So, in addition to the actual adjudication of all the cases
that come before it, that cone before the courts, the Federa
judiciary is responsible for a nunber of other progranms --
pretrial prograns and supervision, defendants awaiting trial
supervi sing them providing representation for indigent
crimnal defendants, securing jurors for jury trials,
supervising crimnals on post conviction rel ease, and

ensuring the safety of all those who work in courts and who
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attend court functions.

These are vast responsibilities that generate workl oads
over which the judiciary has no real control itself. For
exanpl e, last year, nore than 350,000 cases were filed in
district courts and our courts of appeal, and 1,200,000 cases
i n bankruptcy courts. One hundred thirty-two thousand
persons were under post conviction supervision by the courts,
and over 137,000 indigent crimnal defendants were
represented by Federal defenders. That is a very full plate
for our court system

For the Federal court systemto operate efficiently and
effectively, there must be sufficient funding to handle the
casel oad generated by each of these essential functions.
| nadequat e fundi ng of any one of the functions will have a
negative ripple effect really throughout the system

On the first day of the shutdown, | issued a statenent
on behalf of the ABA stating that the failure of Congress to
conprom se on a budget inperils justice in our country and
calling on Menbers of Congress to i medi ately resolve the
problem The political brinksmanship that brought our
Governnent to a standstill reflects, | think, the same
i ntransi gence and unwillingness to conprom se that inposed
sequestrati on on Governnent programs and activities,
including all activities of the Federal judiciary.

This is not the first tine that there has been a | apse
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in appropriations or a Government shutdown. What

di stingui shes this one, though, fromprior ones is that it
cones on the heels of a year of difficult and unprecedented
funding cuts and staff reducti ons mandated by sequestration

The judiciary, unlike nost Federal entities, did not
have to inplenent a shutdown plan on October 1st. That is a
plus. The Executive Committee of the Judicial Conference of
the U S. Courts authorized the use of funding fromfiling
fees and | ong-term appropriations to keep the courts in
operation.

The Adnministrative Ofice of Courts estimated that
funding fromthese sources will be sufficient to keep the
courts operating and prevent staff furloughs for
approxi nately 10 days, or through Qctober 15th. And if the
shut down conti nues beyond Cctober 15th, the judiciary wll
operate under the ternms of the Anti-Deficiency Act, which
all ows essential work, and as a defined term to continue
during a lapse in the appropriations.

Essential work in this context neans activities
necessary to support the exercise of Article Il judicial
power, resolution of cases in which there is a constitutiona
or statutory grant of jurisdiction, enmergency activities
necessary for the safety of human Iife and protection of
property, and activities otherw se authorized by | aw of

judicial salaries and so on
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M. Conyers. Thank you very, very nuch. President of
the Anerican Bar, Janes Sil kenat.

| turn nowto the dean of the University of North Texas
at Dallas College of Law, hinmself a recently retired menber
of the United States District Court for the Northern District

of Texas, the Honorable M. Royal Furgeson.
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STATEMENT OF HON. W ROYAL FURGESON

Judge Furgeson. Thank you very nuch, M. Chairman
And thank you for this opportunity to appear here today
in order to discuss the challenges facing the Federa

judiciary because of sequestration and the CGovernnent

shut down.
For over 19 years, | was honored to be a United States
district judge serving in Texas. | retired on May 31, 2013,

and now | amthe dean of a new | aw school

May | begin by sharing two stories in order to give
context to nmy testinmony? The first story is about ny service
as a border trial judge. The second is about ny chairmanship
of the Judicial Resources Committee of the Judicial
Conf er ence.

I was sworn in as a Federal judge on March 31, 1994, and
began ny service in El Paso and then was transferred to the
M dl and and Pecos Divisions of the Western District of Texas.
The Pecos Division covers 420 nmiles of border with Mexico and
is a far-flung region of open range and small towns. [t
i ncludes the Big Bend National Park, which is the fourth-
| argest national park in the |ower 48 States.

In the first year of ny service in Pecos, 1995, there
were 17 crimnal cases filed involving 20 defendants. By the

tinme the year 2001 rolled around, there had been 424 cases
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filed in 1 year with 552 defendants, an increase of nore than
1,000 percent. This occurred because of the Sout hwest Border
Initiative, which doubled the size of the Border Patrol on
t he Sout hwest border.

During that period of tinme, during that enornous and

amazi ng i ncrease in docket, all of the menbers of the court

famly -- the U S. nmarshals, U S. attorneys, the attorneys
recei ving appointments -- the court famly and the judges
were really overrun with cases. It was a time of unremtting

stress, and things on the border are, in fact, unfortunately,
nmuch t he sane today.

| share this story with you not to inpress you with our
hard work, but rather to informyou that every one of us --
the marshal s, attorneys, judges, and court staff -- never
wavered in our devotion to our duty, no matter how
chal | engi ng our days and nights becanme. And our inspiration
was, in fact, the Constitution and our commitnent to naking
it work for all of our citizens, even in a place as renote as
t he border region of Texas.

That is the nmentality that continues to drive the
Federal judiciary. W are a co-equal branch of the United
States Governnment enbodied in Article Il of the
Constitution, and it is our duty to ensure that the
Constitution works for all of our citizens all the time. To

do less is sinply unacceptable, and yet human effort can only
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go so far. You can only do so much trying to do nore with
I ess until you cannot do so.

Li ke any human institution, the Federal judiciary needs
appropriate resources to performits responsibilities, and
now, because of sequestration and the Governnent shutdown,
the men and wonen of the Federal judiciary face the
unt hi nkable. They no | onger have resources necessary to neet
their constitutional mssion. And if things don't change
very soon, they might not be able to adequately do their job

This brings me to ny second story. |n 2004, the
Congress told the Federal judiciary that we needed to do
everything possible to contain our costs, and so we set about
doing that. | was the chair of the Judicial Resources
Conmittee of the Judicial Conference, and my commttee was in
charge of people. And since the Federal judiciary is
basi cal |y people, we set about to nmeet the requirenments of
Congr ess.

W have al ways been good stewards of taxpayer dollars,
but we committed to redoubling our efforts in those years of
cost containment. And at sone sacrifice, we nade
recomendat i ons that changed our human resources in such a
way that $300 mllion were saved over the next 10 years in
the judiciary.

| share this second story just to highlight the

stewardship of the Federal judiciary. As you know, recent
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events have really been difficult for the judiciary. There
was a hard freeze in 2012, and then with sequestration, $350
mllion have been taken fromthe judiciary's budget. The

i mpact of these cuts really cannot be adequately nitigated.

And now we | ook at a situation where, if the shutdown
continues and sequestration continues, there would be a | oss
of approximately 3,700 positions fromthe Federal judiciary
in 3 years. That would bring our enpl oyee count in the
Federal judiciary in 2014 to | ess enpl oyees than we had in
1999.

O course, | sit next to sonmeone from Defender Services,
and the consequences of the shutdown and the sequestration
have ravaged our Defender Services, and you will be infornmed
of that.

Let me say that probation and pretrial have been
i mpacted. CQur clerks offices have been inmpacted. In fact,
in probation and pretrial, there has been a 20 percent
reduction in our GPS and electronic nonitoring, a 20 percent
reduction in funding for drug testing and substance abuse and
nmental health.

VWil e this sequestration and the CGovernnent shut down
will not close down the Federal judiciary, it will inpact
al nost all of its operations, with effects being felt
unevenly across the country. It is, therefore, a fact that

justice, as Congressman Johnson said, will be del ayed, and
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therefore, in nany instances, will be denied.

For the foreseeable future then, Article Ill of the
Constitution will not work as it nust. W know that this is
an age of great cynicism But yet, even in a time |like this,
| thought it would be inconceivable that the Constitution
could be dealt such a crippling bl ow

The heart of our denobcracy is the Constitution and the
rule of law, and the first thing the Preanble requires is
that our nore perfect union establish justice. And now,
today and tonmorrow and tonorrow, the Constitution will be, in
many i nstances, placed on hold. The |onger the shutdown
goes, the worse it will get.

The irony of all of this is that the appropriators from
both the House and the Senate, Republicans and Denocrats
al i ke, have recommended marks for this fiscal year that wll
provide the Federal judiciary with sufficient resources to
performits constitutional responsibilities. But as |long as
t he shutdown continues, these nobst thoughtful proposals
remai n i n abeyance.

You asked what mnmy reconmendation was. | will tell you
what ny hope is. M hope is that the shutdown and
sequestration will end, and the recommendati ons of the House
and Senate appropriators will be adopted.

Thank you for this privilege.

[ The statenent of Judge Furgeson foll ows:]
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M. Conyers. Thank you so rmuch, Judge Ferguson.

Qur next witness is the Federal public defender fromthe

District of Columbia, M. A J. Kraner, by way of Stanford

University and Boalt Hall School
Cal i fornia.

Wl cone to the hearing.

of Law at the University of
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419 STATEMENT OF A.J. KRAMER

420 M. Kraner. Thank you, Chairman Conyers, and thank you
421 for the invitation. | appreciate it.
422 Thank you again. M nane is A J. Kraner. | amthe

423 Federal public defender for the District of Colunbia. |

424  opened the office here in the District of Colunbia in 1990.
425 So | have been here for 23 years. Prior to that, | was in
426 Federal public defender offices in San Francisco and

427 Sacr ament o.

428 | have cone to appreciate over those years that the

429 Federal Governnment has many crucial functions, but probably
430 few nore inportant than its justice system Indeed, it is a
431 separate and co-equal branch of Governnent.

432 And the criminal justice systemin particular, dealing
433 with people' s lives and liberties and which is held out to
434 its own citizens, the citizens of the United States, is an
435 exanple and to the rest of the world is an exanple of what a
436  system should be and the effects it has on people's lives and
437 liberties, the comunity of those people, the famlies and
438 the victins.

439 It is ironic that 50 years ago, the Suprenme Court

440 deci ded the sem nal case of G deon v. Wainwight in which
441 Justice Black wote the famous words that "lawers in

442 crimnal cases are necessities, not luxuries." He also said,
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speaki ng for a unani nmous court, "The right of one charged
with crine to counsel may not be deenmed fundanental and
essential to fair trials in sone countries, but it is in

ours," setting an exanple for the rest of the world.

He al so quoted Justice Sutherland's words in the case
Al abama v. Powel | that even though a defendant "be not
guilty, he faces the danger of conviction because he does not
know how to establish his innocence.” The court went on to
note that of the first eight amendnments to the Constitution
a nunber of themdealt with fundamental rights to a fair
trial in the United States that the Constitution had provided
because of what the col oni sts had perceived as abuses in the
crimnal justice system

And | think anyone who has been accused of a crine, or
even received a traffic ticket, recognizes the need for an
adequat e defense when they go to court. |If you go to court
wi thout a |awyer, the procedures, the |anguage, the way
thi ngs are done, you are pretty nuch hel pl ess.

You ask any prosecutor, they will say they want a good
def ense | awyer representing soneone so that they know that
the conviction, if there is one, or the acquittal, if there
is one, was done properly, or whatever the result of the case
is. You have judges who | think will tell you that they want
a good defense lawyer if they have to inpose a substantia

sentence, as nany sentences are nowadays. They want to know
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that the person received adequate representation before it
cane to that point.

And we still hold out our crimnal justice system
especially the Federal system as an exanple to the rest of
the world. Especially in these times when people are being
extradited fromother countries, we hold out to those other
countries that they will receive a fair trial in the United
States that they m ght not receive el sewhere and that one of
the hall marks of that fair trial is the right to have
conpetent and adequate counsel to represent them when they
get to the United States.

And as the Federal public defender in D.C., which is a
uni que jurisdiction, we represent many people who have been
extradited here where nothi ng happened in the United States
and the immensity of the undertaking of those defenses and
the resources required for those are enornous. So | am well
aware, firsthand know edge, of how we hold this exanpl e out
to the rest of the world and yet what we have to do to ensure
that we are setting this exanple for the rest of the world
and continuing to do it.

And yet, at the sane time we celebrate G deon v.

Wai nwight, the cuts to the Federal courts have been -- their
being catastrophic | think is an appropriate word, and the
Federal public defender systemin particul ar has been

deci mated, both by cuts, the sequestration, and now the
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493 Gover nment shutdown has had a huge effect on us.

494 And the great irony of all this is that the reductions
495 to the Federal public defender system and budgets and the
496 clerks offices, which cause delay, and the probation offices,
497 whi ch nmean prograns aren't available for our clients, the
498 cuts to all the court systemw Il actually result in higher
499 cost to the Governnent in the end, to the citizens of the
500 Uni ted States.

501 Federal defenders are extrenely cost effective. If we
502 cannot handl e cases, they go to the Criminal Justice Act

503 attorneys. And while nost of themare very good, extrenely
504 good attorneys, their cost per case are higher than Federa
505 def ender of fices.

506 And if it turns out that sonebody did not get a

507 conpetent | awer, there is a |lot of post conviction

508 litigation that can drag on for years at great expense to the
509 system to victins, to witnesses that can drag on. So that
510 can be an added cost as well and an irony to the cuts into
511 the very effective Federal defender system

512 This all cones at a tine when the Federal prison system
513 has expl oded due to mandatory m ni mum sentences in the

514 sentenci ng guidelines and at a tinme with the increasing

515 conplexity in Supreme Court rulings in those statutes and
516 laws. And | don't think it matters of your politics. You

517 want to know that under our Constitution, soneone only enters
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the crimnal justice systemif they are going to get adequate
counsel and adequate representation

I can speak personally of our office. W ended up
taki ng 10 days of furlough per person, which had a terrible
effect, both on norale, on people's paychecks, and on
del ayi ng cases and the representati on of people.

We have an ethical obligation to our clients under the
rul es of the bar, obviously, wherever you are admitted.
Cases continue on, but they get delayed if people can't be in
court on a certain day. They get delayed if people don't
have tine to file a notion. They get delayed if you can't
hire the expert or witness investigator that you need.

So while cases -- and while people were on furl ough,
can tell you that you could find people at the D.C. j ai
interviewing their clients on days that they were on
furlough. You could find people at hone witing notions.
They weren't allowed to be in the office, but they were
allowed to work at home witing nmotions, and it has -- it is
an incredibly dedicated group of people, and it has an effect
on norale. And people get the job done because we have to
get the job done.

But | will tell you that 94 percent of our budget is
personnel and rent. W have to pay our rent to GSA. And so,
if we have to cut anything, it is personnel, and we are al

personnel. | can't send a conmputer to court yet, but | have
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to send a person to court to represent sonebody.

And we have nothing else really we can cut. There is
really very little left in our budget. W don't give grants.
We don't have big automati on systens. W don't have any
ki nds of other systens out there that we can cut.

So when we cut, it affects the systemas a whole. It
affects the people in our office. The human costs of this
are enornmous. The human cost to the defendant, who, because
a lawer m ght not have caught sonething, has to spend extra
time injail; the cost to society of that expense, as well as
t he prol ongation of the sentence; the effect on the person's
famly

You read -- it seens |like you read every nonth, | won't
say every day, but every nonth about sonebody who was
wrongfully convicted and has been freed and the i mense cost
to society of that, as well as to the individual and their
fam ly, and the technol ogi es that turned out to be bogus and
that if there were adequate resources, such as some of the
FBI bull et exani nations.

So, and this is especially unfortunate in my mnd
because it affects the mnorities and the | owest
soci oecononic status in this country disproportionately in
the Federal crimnal justice system So the effects of the
sequester and soon to be -- as you were told by President

Si | kenat and Judge Furgeson, the courts have enough noney to
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run until next Tuesday.

As of next Tuesday or Wednesday, we will also join in
the furl ough situation, which will make things -- we had cut
to the bone. The Federal defender staff has been reduced by
8 percent as a result of sequestration. Sone incredibly
dedi cated and sonme of the best and brightest people have had
to |l eave the system either by layoffs, retirenents, or
t aki ng ot her jobs because of the situation

And the human effect of single parents and people |iving
paycheck to paycheck, we have had enpl oyees ask about taking
loans fromtheir IRAs and their Thrift Savings and from banks
because they won't be getting paychecks. But as | said, the
great irony of all of this is that, in the end, it wll
result in costing the taxpayers nore noney because of all the
probl enms that arise and the delays that arise as a result of
t he sequestration and now t he shut down.

Thank you very nuch agai n.

[ The statenent of M. Kramer follows:]
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M. Conyers. Thank you, Federal public defender Kraner.

I now call on the co-director of the Voting Rights
Project for the Lawers' Committee for Civil Rights under
Law. My first visit in the Wite House as an attorney was
when that conmittee was forned.

And we have Robert Kengle with us, who has won awards
fromthe Gvil R ghts Division, fromthe Attorney General's
Award for Excellence in Infornmation Technol ogy, an adjunct
| aw prof essor at CGeorgetown Law Center, and | am pleased to

recogni ze you at this tine.
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STATEMENT OF ROBERT KENGLE

M. Kengle. Thank you so nuch, M. Chairman

On behal f of the Lawers' Conmittee for Gvil Rights --
on behalf of the Lawers' Conmittee, | amvery pleased and
honored to be asked to address you today.

| guess ny role is sonmewhat as a proxy for the
Depart nent of Justice and, nore specifically, the C vi
Rights Division. 1 was in the Voting Section of the G vil
Ri ghts Division for about 20 years, and | was out on sick
| eave during the |ast governnental shutdown. So | am not
sure exactly how that was handled, but | can tell you that
the Section 5 work was highly prioritized then and that there
were essential enployees designated to | ook at Section 5
submi ssi ons.

Now, as | will nention in a few mnutes, the picture is
alittle different. | understand that the Ofice of
Legi sl ative Affairs has provided sonme information to you
about the departnment as a whole. M/ sense is that the civi
work in the Cvil Rights Division has basically been stopped
inits tracks as a result of the shutdown, and I will try to
be nore specific in talking about the voting rights cases
that | amfanmiliar wth.

| attenpted to get sone additional information from ny

former colleagues in the Voting Section nanagenent, but
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unfortunately, nobody is answering the phones there. | think
that the inpact has been very severe in the section and in
ot her branches of the division.

My understanding is that approximately 70 percent of the
Cvil Rights Division is furloughed. O the enployees who
are on essential status, | think they are concentrated in the
Crimnal Section of the division, where they have speedy
trial considerations, and it is especially -- all of the
di visions are inportant, obviously, but in the Crimna
Section, it is especially inportant to keep the cases noving
to neet the | egal requirenents.

This is an especially difficult time for the Voting
Section. As you are, | think, all aware, in earlier this
year, the U S. Suprene Court found Section 4(b) of the Voting
Rights Act to be unconstitutional. That was the triggering
and geographi cal targeting nechanismfor Section 5 coverage.

Section 5 was one of the prinmary responsibilities of the
Voting Section. And as | nentioned, the Section 5 work had
been consi dered essential during the |Iast Government
shut down.

As a result of the Shel by County decision, Section 5 has
now been essentially rendered inoperative, and thousands,
maybe nore than 10,000 governnmental units -- cities,
counties, school boards, States -- that were previously

covered under Section 5 now no longer have to subnit their
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changes in voting practice for Federal notification or
Federal review

And so, the consequence of this is that there is a very,
very substantial reallocation of responsibilities and
resources within the Voting Section fromstaff who were
focused on Section 5 to reorient themto begin going out and
engaging in affirmative investigations and affirmative
litigation. That is now what the section has to do. Rather
t han having i ssues conme to the Voting Section, the Voting
Section now has to get out on the ground and go out and find
the discrimnatory voting changes and then prosecute them

So what does that nmean? Well, in one high-profile case
that | think, again, you all know about is the U S. has sued
the State of Texas over its photo IDlaw. And earlier this
year, DQJ filed a Section 2 |lawsuit against the State of
Texas in the Southern District. | will note the Lawers
Conmittee is also representing plaintiffs in another |awsuit
t hat has been consolidated with the United States case.

Well, DQJ, after the shutdown went into effect, filed a
paper with the court noving for a stay of the proceedings,
asking that all briefing and responses with respect to their
case and, by extension, to all the other parties' cases be
put on hold, pending the outconme of the shutdown. And what
t he departnment informed the court was that, absent an

appropriation, Department of Justice attorneys and enpl oyees
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are prohibited fromworking even on a voluntary basis, except
in very limted circunstances, including emergencies

i nvol ving the safety of human life or the protection of
property.

So what this has nmeant is that the United States case
with respect to this photo IDlawis nowreally on hold. W
understanding -- | haven't heard it directly. M
understanding is that the Deputy Chief who is responsible for
supervising the case is limted to about 15 m nutes of
Bl ackBerry time a day. And so, you know, that is to say
not hing of the line attorneys, who apparently are al
furl oughed and unable to do anything on the case.

I mention just a couple other points. One is that there
are, you know, elections going on today. There are elections
goi ng on in Al buguerque, New Mexico, and in North Carolina
As you probably know, DQJ has also filed a Section 2 | awsuit
against the State of North Carolina with regard to its recent
voter law, and normally, in the context of litigation, DQJ
woul d want to have sonebody on the ground, watching voti ng,
nonitoring voting in person, especially, you know, in a case
where there is active litigation involving polling place
procedures.

But | don't think they are going to have anybody there.

I don't know for sure. | think that would be an inportant

guestion to ask. But | think as a result of the shutdown,
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they are unable to go out and nonitor elections in the way
that they would or conduct investigations in the way that
t hey normally woul d.

So | think the inmpact on voting rights enforcenent from
DQJ' s perspective is, obviously, quite pronounced and severe
and is going to continue. It is only going to get worse, |
think, until the shutdown has ended.

Thank you.

[ The statenent of M. Kengle follows:]
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M. Conyers. Thank you, Director Kengle.

We turn now to the vice president of the Cvil Legal
Division of the National Legal Aid and Def ender Association,
M. Donal d Saunders, who has been with Legal Aid since 1990.
Started at one time as the executive director of the North
Carolina Legal Services Resource Center, as well as a staff
attorney in WInington, Delaware; a graduate of the
University of North Carolina School of Law.

Vel cone.
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STATEMENT OF DON SAUNDERS

M. Saunders. Thank you, Chairnman Conyers,
di stingui shed nenbers of the Judiciary Comittee.

I am honored today to speak to you briefly on behal f of
the National Legal Aid and Def ender Association. NLADA,
founded in 1911, is the ol dest and | argest menbership
organi zation in the Nation advocating for equal justice for
all people in the both the civil and crimnal justice
systems, regardl ess of incone.

On behal f of ny defender coll eagues, | want to endorse
the conments of M. Kramer. On behalf of our CEQ, Jo-Ann
Wal [ ace, who was a former public defender of the District of
Col unbia, we certainly understand the crisis in Federal
defense, as well as the crisis at the State |evel.

However, today | am here on behalf of the thousands of
attorneys and ot her advocates in the civil justice system
dedi cated to ensuring our denocratic principle of equa
justice under the law. M coll eagues across the Nation work
every day, often at significant personal sacrifice, to nake
that principle of equal justice a reality for |owincome
fam lies and communities in every corner of the Nation

| wanted to briefly today discuss two areas of Federa
spendi ng in which the inmpact of sequestration and the

Gover nent shutdown ni ght well have a significant inpact on
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the provision of civil |egal assistance to people living in
poverty in the United States. Those two areas, the first one
I want to discuss is funding for the Legal Services

Cor por at i on.

Wth respect to LSC, the 134 grantees of LSC s funding
represent the Nation's pronise of justice to mllions of
Americans. LSC is one of the npost successful public-private
partnerships in Government. Federal funding anobunts to only
40 percent of the operating resources of those prograns
nati onw de.

However, given the difficult inpact of the recession
that has led nore people to cone to the doors of |egal aid
progranms than ever before, we have al so seen the other
sources of revenue for |legal aid drop precipitously over the
| ast few years. Support fromthe private bar foundations,
interest on lawers' trust accounts, these are very, very
i mportant conponents of the civil justice system But
wi t hout the strong support of the Federal Government and the
Legal Services Corporation, that systemcould not be present
in every county in the United States.

More than 62 nmillion people, 1 in 5 Americans, including
alnost 20 nmillion children, qualify for civil |ega
assi stance fromLSC grantees. G ven that huge popul ati on of
peopl e in need of assistance, even under current funding,

grantees of LSC nust turn away a staggering 50 percent of
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those eligible applicants who seek their assistance.

Last year, LSC grantees closed nore than 800, 000 cases.
Due to funding cuts over the past 3 years, however, these
nunbers have been in steady decline. LSC funding has
experienced a precipitous drop of 19 percent over the last 4
fiscal years from$420 mllion in fiscal year 2010 to $340
mllion in fiscal year 2013.

The 2013 sequester could not have cone at a worse tine
for legal aid programs across the United States. It resulted
in an additional 5 percent cut froman already shrinking
budget, or over $16 nmillion in vital support to run the
locally led legal aid offices funded by LSC

The nost current data indicate that these cuts have |ed
to the total loss of 1,000 personnel in LSC grantee prograns
across the country, an 11 percent loss in just 2 years.
Thirty offices were closed in 2012 as well, making it even
nore difficult for clients in renote, rural settings to gain
access to program services.

Their | oss has al so forced 72 percent of LSC-funded
offices to reduce client services, which led to a 10 percent
overall decline in cases closed in 2012. The additional cuts
resulting fromthe 5 percent sequester in fiscal year 2013,
even though |I can't give you very specific information at
this point, are clearly going to lead to the |oss of hundreds

nore additional staff, as well as the closing of a
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significant nunber of additional branch offices as they are
i mpl enent ed nati onw de.

The other source | wanted to briefly touch on is the
wi de array of other Federal prograns that use the LSC
infrastructure across the country to address probl ems of
people in poverty. As Ms. Chu was suggesting, victins of
donestic violence are a key conponent of the |egal services
client popul ation.

An inportant study by Colgate and the University of
Arkansas indicated that |egal assistance can be the single
nost effective intervention in a case of domestic violence.
The Legal Assistance to Victins program funds | awers across
the country to be part of an interlocking network with other
donestic violence providers to provide | egal assistance when
that is needed in a case of donestic abuse. W have seen
funding for the Legal Assistance to Victinms programdrop from
$41 million last year to $38.32 nmillion in the current fisca
year .

Anot her area in which civil legal aid prograns are
provi ding key representation is through the Supportive
Services to Veterans Fanmilies program W have been worKking
in North Carolina with a series of private |lawers, corporate
| awyers, and legal aid prograns to address sone of the needs
of returning veterans in a statew de basis. Legal aid

progranms across the country |ikew se are stepping up to
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address the needs of our returning nen and wormen in the
mlitary.

Agai n, a survey of social services providers, as well as
veterans, indicated that 3 of the 10 probl ens that nost
af fect returning veterans and honel ess veterans were legal in
nature. And through the good work of the VA and Health and
Hurmman Servi ces, we have seen a real increase in the nunber of
| awyers that are made available to help these veterans
address those probl ens.

W are not able across -- there are nany, many ot her
prograns within HUD, within HHS, prograns for the elderly.
But we can't really give you a specific inpact on each of
t hose programs, but obviously, a 7 percent or upward
sequestration is going to have a denonstrable effect in
reducing the availability of civil |legal assistance to a
whol e host of people in trenmendous need.

We have heard that the -- | amsure Ms. Moyer will speak
nore about the Ofice on Viol ence Agai nst Wnen. We did
understand it was going to cease operations today under the
shut down.

From what we hear from our nmenbers across the country,
it is just alnobst chaotic trying to get information from HUD
or fromthe IRS for a | owincone taxpayer clinic that nmany of
themrun. That the inpact so far of this shutdown really has

been a lack of continuity in these progranms, a lack of the
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ability to get information, and the |onger it goes on,
nore chaotic that situation will becone.
Thank you very much.

[ The statenent of M. Saunders follows:]

t he
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M. Conyers. Thank you very much.

The Rayburn cafeteria isn't doing too well either, sir,
I want you to know.

Don, we renenber you when you attended another forum
only 2 years ago, and your testinmony was very inportant then.

We turn now to the president of two organizations, the
Al'liance -- Nan Aron, president of the Aliance for Justice
and the Judicial Selection Project. She has worked with the
ACLU s National Prison Project, trial attorney for the Equal
Enpl oynment Opportunity Commission, litigating race and sex
di scrimnati on cases.

W& wel cone you to this forum
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STATEMENT OF NAN ARON

Ms. Aron. Thank you very nuch, M. Conyers,
di stingui shed nenbers of Judiciary Commttee. Thank you,
gent | ermen.

Thanks for inviting me to join this inportant
conversation on sequester, shutdown, and access to justice.
As president of Alliance for Justice, | amproud to
speak on behal f of 100 menber organizations, all of which are

conmitted to a justice systemthat truly serves al
Americans. Yet today, we see the even-handed admi ni stration
of justice being threatened at every turn

Even before the shutdown, even before the sequester, our
justice systemwas in crisis. The reason will be faniliar to
everyone in this room-- politically notivated obstruction
Today's budget crisis is appalling. But it is inportant to
understand that it is just one nore nanifestation of the
rel entl ess attacks on the courts and their ability to
effectively and efficiently dispense justice that have
characterized the last 5 years.

As of today, nore than 90 Federal court judgeships sit
vacant. That is nore than 1 in 10 judgeshi ps, Federa
j udgeshi ps across the country. The Administrative Ofice of
the U S. Courts has deenmed 39 of those vacancies judici al

energenci es, nmeaning there aren't sinply enough judges to
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to hear those caseloads in those courts.

When there are too few judges,

be unbear abl e.

the wait

nont hs and even years to stand up for their

may fade. Wtnes

ses may die. Financial

calam ties may be conpounded.

For exanpl e,

whi ch was hone to two judicial
recently filled in March

case to get to trial

for justice can

I ndi vi dual s and busi nesses often have to wait

rights. Menories

and personal

in the Eastern District of California,

often give up on ever seeing justice served

energenci es until one was
it took nearly 4 years for a civil

Wth waits |i ke those, victins too

ostruction at every step of the judicial selection

process is to bl ane.

The obstruction takes nany forns.

Republ i can Senators refuse to work with the President to

recomend nom nees for vacancies in their
refuse to return blue slips for
support ed,

Vot es are del ayed for

noni nees,

The ganes being played with the budget will

damage to our system of justice,

States. Some
nom nees they previously
as we have recently seen in Florida.

nont hs even on noncontroversi al

whi | e huge nunbers of nominees are filibustered.

do enor nous

but those problens are being

piled on top of a nountain of dysfunction that already

exi st s.

In Texas, for

Feder al

j udi ci al

i nstance, there are currently nine, nine

vacanci es w t hout

noni nees,

six of which are
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judicial energencies. One of those judicial energencies is
Judge Furgeson's seat, which he vacated nearly 5 years ago.

If you add up the tinme those nine seats have been
vacated, it anounts to nore than 15 years. Each day, each
nonth, each year without a judge nean justice is being denied
to the people of Texas, and yet the Texas Senators are al
too happy to see these benches enpty. The Judicial Selection
Conmi ssion they set up to reconmend noni nees for the vacant
district court seats have not yet even started interview ng
candi dat es.

And now we have added the sequester and the shutdown to
this already untenabl e situation. The upshot is the
plaintiff seeking to vindicate civil rights, collect
disability benefits, resolve business di sputes, recover | ost
wages, or prevent some inminent environnental harmw |l be
stuck in a holding pattern

A.J. Kraner eloquently tal ked about the inpact of
sequester on crimnal justice system |In August, forner Ohio
Federal public defender Steven Nolder wote on an Alliance
for Justice Watch bl og about why he fired hinself rather than
to sacrifice his staff lawers to the sequester. As Nol der
wote, "If the intention is to dismantle the gold standard of
our Nation's public defense systens, our |awrakers are
succeeding. In fact, the status of the entire justice system

as the world' s gold standard is at risk.
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"When the courts and the entire judicial systemare
starved for funds, justice is weakened. But when that harsh
reality is conbined with a court systemalready reeling from
the effects of political ganesmanship and endl ess
obstruction, we jeopardize not just the ability of courts to
resol ve di sputes and di spense justice, but faith in the
denocratic systemitself.

"If we are to be a beacon for all people all over the
worl d who long for justice, the obstruction nust end.”

Thank you very much.

[ The statenent of Ms. Aron follows:]



938
939
940
941
942
943
944
945
946
947
948
949
950
951
952

PAGE 46

M. Conyers. Thank you, Attorney Aron.

Judge Furgeson. Can | nmake a nmention? M. Aron has
corrected. M spot has been vacant for 5 years. | just
retired, but | took senior status 5 years ago, which opened
nmy spot to an appointnment. So that is why | retired just in
the I ast couple of nonths, but nmy spot has been open because
of senior status for 5 years.

M. Conyers. Sure. Thank you very nuch.

Scott Lilly is a senior fellow at the Center for
Anerican Progress. He has worked here in the House, known to
all of us as the director of the House Appropriations
Conmittee, very inportant spot to be in, executive director
of the Joint Econonmic Committee, and former chief of staff of
fornmer Congressnman David Qoey.

Wl cone here agai n.
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STATEMENT OF SCOTT LILLY

M. Lilly. Thank you very rmuch, and it is good to be
here.

I am not going to talk about the judiciary, but | would
like to associate nyself with the remarks of the other
panelists on it. | think the judiciary has really been
hamrered. The constitutional prohibition against reducing a
judge salary neans that a big part of their workforce can't
be touched through sequestration, which neans the rest of the
wor kf orce takes a di sproportionate bl ow.

I amal so not going to talk about the shutdown with
respect to the Justice Departnent, not because there aren't
big problens there. Even though only 15 percent of the
wor kforce is furloughed right now, there is a |ot of chaos
bei ng gener at ed.

But the problens fromthe shutdown are quite different
fromthe problenms of sequestration, and | think that there
are inmplications for the Justice Departnment with respect to
sequestration that are different fromany other departnment in
t he Governnment and need to be nore clearly understood. And
so, | amgoing to focus on those today.

The Departnent of Justice has a budget of about $24
billion. It has 124,000 enpl oyees. That is about 20 percent

of the nondefense workforce of the Federal CGovernnment. So it
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is a huge piece of the pie.

Sequestration in 2013 took about $1.3 billion out of
t hat budget, which created a |ot of the problens that we are
hearing about. But there was one aspect to the Justice
Depart nent budget that is not well understood, but it had a
bi g i npact on what happened at Justice |ast year

There is sonething called the Wrking Capital Fund, and
there is an authority that was granted to the Attorney
Ceneral back in 1975 to allow himto take noney out of other
-- out of the agencies within the department, nove it into
the Working Capital Fund, and as a result, he was able to
t ake budget authority that had not been obligated, had
| apsed, was just basically sitting ready to go back into the
Treasury. And he was able to nove close to half a billion
dollars into the departnent.

That all owed the Departnment of Justice to be able to
avoid furloughs, and that is the good news. It avoided
furloughs in part because it had a conplete freeze on all new
hires, which was very problematic. And it also pretty
dramatically cut back operations funds, which nade up the
other -- those two things nmade up the other $800 mllion that
Justice had to do.

What that nmeans, however, is that while nobst agencies
and departments of the Federal Government will have basically

t he sane anount of nobney to operate on under the 2014
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sequestration level that they had in 2013, the Justice
Departrment will have about $400 nillion to $500 nillion |ess,
and | think that is going to create sone surprising
situations, sone real chaos in a |ot of inportant prograns.

And | think the thing that you have to renmenber about
2013 and why we got through as well as we did was that we had
alittle winkle in the budget that isn't there. That rabbit
can't be pulled out of the hat again, and so we face sone
real difficulty.

| would particularly urge people to | ook at the budget
of the Bureau of Prisons. | think the Bureau of Prisons has
been stretched beyond the Iimt wth grow ng nunber of
i nmat es every year and a relatively static nunber of prison
personnel to deal with that. Al indications are they are at
the breaking limng in ternms of being able to provide for the
safety of both prison personnel and the inmates and perhaps
even the public at |arge.

But | would like to focus nostly on the Federal Bureau
of Investigation. It is the largest agency within the
departnment, and | think sonme very unpl easant things are going
to be happeni ng there.

Their budget request this year was for $8.2 billion
Under sequestration, they will get at a continuing resolution
rate $7.3 billion. After they nove sone noney around, they

are going to have to operate on basically $700 mllion |ess
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t han they had.

Si xty-one percent of the bureau's budget is personnel
and the other 39 percent is operations. They are going to
try to split that cut between the two. That neans that they
are going to have to continue with the freeze on personnel
whi ch, by next March, will mean 3,500 fewer people will be
working for the FBI than did a year and a hal f ago.

In addition to that, the FBI will now this year, and
unli ke last year, they will have to have 8 to 13 furl ough
days for each agent, each anal yst, each enpl oyee of the
Federal Bureau. And that neans when you add that to what has
al ready happened, you are going to have a workforce that is
about 13 percent snaller than it was a year ago.

That has real inplications, | think, across the board.
If you |l ook at the range of activities fromterrorism and
t hi nk what happened in Nairobi shows that we still need to be
m ndful of that, the expanding foreign intelligence threat to
the United States, both governnments and corporations, the
expandi ng use of the Internet for fraudul ent purposes, the
continuing problemwith white collar crine and particularly
wi th corporate securities, gang viol ence, expansion of
crimnal syndicates around the world, all of these things are
growi ng problens that the FBI has to deal with, with a
shri nki ng wor kf or ce.

One agent recently stated in a publication nade by the
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FBI Agents Association, "The hiring freeze has prohibited our
team from addi ng new agents to conbat the significant surge
in investrment fraud and nortgage nodification fraud.
Resources are stretched.

"This past week, four known fraudsters were advertising
in classified ads for enployees to expand their fraudul ent
schemes. However, with our lack of resources and now the
addi tional cuts and furloughs, we are not able to address
t hese progressing schenes."

So that is what is happening with the |ack of personnel
The other big problemis there is going to have to be about
$350 mllion cut out of operations resources. These
basically are things |ike gasoline, autonobiles, |istening
devi ces, paynents to infornmers. That is going to be about an
18 percent cut in those resources, which is going to greatly
inhibit the ability of the FBI to do the job that we have
given to them

Thank you.

[ The statenment of M. Lilly follows:]
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M. Conyers. Thank you very much.

Not |east is our next presenter, the |legal director for
t he Pennsyl vania Coalition Agai nst Rape, D ane Myer, who has
worked tirelessly to ensure that Federal [egislation
addresses civil legal needs of victins of sexual assault, as
well as to ensure parity in funding for service providers in
rape crisis prograns. She has received nunerous awards in
this area and appears alnpst regularly on PBS stations.

Vel cone.
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STATEMENT OF DI ANE MOYER

Ms. Moyer. Thank you, M. Chairman. And | think we
coul d have ended this hearing with what you so remarkably
said was why aren't we voting right now? And that is what |
wi sh you were all rushing off to do

I ama lawer, but | probably won't sound |ike the other
guys. | amat heart a victimadvocate. And recently, in one
of our programs, there was a 6-year-old girl. She was
tortured, raped, and beaten for 5 hours. Now she is in
counsel i ng.

VWhat am | supposed to tell that little girl when she
cones to the rape crisis center programfor services?
Congress can't get along? W can't pass a CR | amsorry,
little girl.

We just had the Violence Agai nst Wonen Act fight. As
M. Conyers well knows, over these many years for sone
reason, this seens to be an issue as well, and it was a hard-
fought fight this time. And now we find ourselves in the
i nexplicable Daliesque -- M. Boehner, the clock is nelting.
W& need to vote because these prograns need to be funded.

You all said that these prograns for rape victins, for
donestic violence victins were inportant. Thirteen hundred
rape crisis centers across this Nation, and they may face

shutdowns in a matter of weeks, if not nonths. Qur sisters
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in the domestic violence novement and our brothers in the
donestic viol ence novenent because, believe nme, violence,
donestic viol ence, sexual assault, stal king, and dating
vi ol ence does not end because wonen want it to. It ends
because nen and wormen want it to

And what kind of a nessage are we sending to victins
when we say the organizations that we have told you, promn sed
you we woul d be there 24 hours a day, 365 days a year, free
and confidential, we are telling you we can't get along. W
can't pass a CR W can't agree anongst ourselves. So you
are just going to have to wait to have your trauma. | don't
want to be the one to tell that to a victim

I would like for Health and Human Services to have a
hearing |ike this because FVPSA noney, RPE noney is just as
i nportant to prograns as the Department of Justice prograns,

whi ch, by the way, Legal Assistance for Victins does include

victins of sexual assault. | am always known as the "and
sexual assault girl."
So thank you very much, but please, | know the people

here in this roomget what | amtal king about, and you have
our remarks, and you have the handouts. And interns that are
here, please go back to your Menbers and say pass this budget
now.

[ The statenent of Ms. Moyer follows:]
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M. Conyers. Thank you very much.

We are going to start off, and |I thank everyone, al
ei ght of you. The response was so quick and so thorough
But we want to get straight to our questions and coments,
and we will start off with Jerry Nadler of New York.

M. Nadl er. Thank you, M. Chairman

Essentially, every single one of our w tnesses has said
that the sequestration, to a great extent, and the shutdown,
to a greater extent, inhibits or destroys our ability to
provide justice, to provide constitutional rights, to protect
the people, to protect victins of donestic violence, to do
everything that the Justice Departnment and the court system
i s supposed to do.

| have a | ot of questions here prepared by staff, nost
of which ask for elaboration on that. You know, howis this
affected and et cetera. But you essentially covered the
field.

But let me ask one specific question. | amnot sure
whet her | should ask M. Silkenat or perhaps M. Saunders.
In particular, when we are tal ki ng about defense of --
provi di ng defense counsel. Providing defense counsel in
crimnal trials, that is a constitutional right. Both the
sequestration and the shutdown have inhibited our ability to
do so.

In the shutdown, we have basically said the guidelines
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we have are that people who provide constitutional services,
that that noney continues. Wy isn't that continuing, given
t hat defense counsel is a constitutionally required service?
Wiy is the shutdown not exenpting that, as it is for other
people in the Governnent who provide constitutionally
necessary services?

M. Kraner. | amsorry. | guess | have been | ooked at
to al so provide an answer, Congressnan. Thank you for the
guesti on.

We have been told that, yes, Federal public defender --
Federal defender offices, it will be up to the head of each
of fice who to declare essential, but that because the courts
will continue, to whatever extent they will, to process
crimnal cases that our -- obviously sonme of our offices or
all of our offices, which have been cut to the bone already,
wi Il be deened essential by the head of the office because
the cases can't be processed by the court without defense
counsel

So | think that nost Federal defender offices around the
country will be deened essential services as part of the
courts deemng that crimnal cases will be carried on.

M. Nadl er. But nonethel ess, because of the
sequestration, there is sinmply not -- and there is sinply not
enough defense counsel to do the job?

M. Kraner. As we have already been cut and cut nore,
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there is not only not enough defense counsel, and CJA | awyers
who handl e conflicts cases will not be paid, except sonmewhere
down the road. And we also don't have the resources for --
we have a | arge nunber of clients who speak -- do not speak
English. So we need funds for interpreters. W need funds
for experts and other investigation, and that has al so been
severely cut and hanpers the handling of cases.

So it is not just -- it is people as well and the
nonpayment of the CJA lawyers, and it is also the lack of
resources to properly represent sonmeone accused of a crine.

M. Nadl er. Thank you.

M. Krengle -- Kengle, | amsorry. M. Kengle, you
stated that 75 percent of the enployees in the Cvil Rights
Di vi si on have been furl oughed, and you said or nmy notes say
all cases are on hold. Maybe it was many cases are on hold.
Attorneys are prohibited from worKking.

What is the effect of this on letting go into effect
practices which may, in fact, be unconstitutional, which the
Justice Departnent was chal | engi ng, such as new voting | aws
in various States designed to inhibit -- designed to suppress
voting rights?

M. Kengle. Well, that is, M. Nadler, one of the big
chal | enges after the Shel by County decision that | had
mentioned previously. That under Section 5 of the Voting

Ri ghts Act, discrininatory voting changes were prevented from
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going into effect, pending Federal review and precl earance.

Now t he departnment, together with private citizens or
groups, have to be detecting those things, and so having a
day-to-day presence is especially inportant. And once a
di scrimnatory change goes into effect, it can be nore
difficult to undo. And in sonme cases, the loss of the
constitutional rights cannot be undone by a later judicial --

M. Nadler. | amfocusing specifically on a nunber of
States -- North Carolina, Texas, maybe others. Challenges
have been nmade to their new voter suppression |aws.
Presunably, those challenges should be resolved in tinme to
bl ock the unconstitutional neasures, if any are found
unconstitutional or illegal, before the 2014 el ection

W1l this shutdown change the ability to do that?

M. Kengle. Potentially. Potentially yes. | think the
scheduling of the cases is sonething that the -- in the Texas
case that is being considered, but given the nature of the
case that involves a |lot of expert wi tness discovery and
production of databases and, you know --

M. Nadler. So this nmay make a di fference between
enforcing the law in time for 2014 or not?

M. Kengle. It potentially could influence whether
there is -- whether there is a basis to block the law for the
2014 el ections, yes.

M. Nadler. It could affect whether determ nati on on
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that is made in tinme?

M. Kengle. Yes. There would be the question of
whet her -- of whether the case would go to trial for a
deci sion, you know, a final decision on the nerits, but also
whet her there is sufficient infornmation for the court to
issue a prelimnary injunction potentially.

And the extent of the information and the di scovery that
goes on in the case, you know, really has a very deci sive
i nfl uence on whether plaintiffs can go forward and try to
make t hat type of a show ng.

M. Nadler. | see. Thank you very nuch. M tine has
expired. | yield back

M. Conyers. Thank you, M. Nadler

The di stingui shed gentlenman from Virginia, Bobby Scott.

M. Scott. Thank you, M. Chairman

M. Furgeson, did | understand that you were a judge
starting in 19947

Judge Furgeson. Yes, sir. That is correct.

M. Scott. Then you were sitting as a judge during the
| ast shutdown in '95, '967?

Judge Furgeson. Yes, sir. That is correct.

M. Scott. Can you give us a little taste of what the
shutdown did to the courts in ternms of working with juries,
setting civil cases as well as crimnal cases, the

availability of evidence, particularly expert w tnesses?
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Judge Furgeson. It had, again, a slowing effect on the
ability of the courts to get cases to trial, to call jurors
in for trial. O course, crimnal cases take precedent. So

civil cases were del ayed or postponed.

M. Scott. About how long -- how much longer did it
take to get to a jury trial -- to a civil trial?

Judge Furgeson. M recollection where | was, it was
much | onger. Sonetines even |longer than that. |t took us,
again, quite a while to get past the effects.

You have to understand that when this happens, there is
a lot of unproductive time that goes into clerks offices and
everybody else to try to plan for what is happening. And so,
normal court operations take a backseat while clerks offices,
probation, pretrial offices, while the courts are trying to
figure out how to make the shutdown work. It had a
debilitating effect.

The problem we have this tine is there is a
sequestration on top of a shutdown, and the sequestration
took a very lean court operation, took $350 mllion out of
that |lean court operation, and has really continued to have
devastating effects. | think the sequestration plus the
shutdown today is going to be much nore the -- nuch nore
difficult than it was in the md '90s.

M. Scott. Thank you.

M. Kraner, can you say a word about how the furl oughs
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and shutdowns affect an attorney's ability to get his work
done, particularly when you are dealing with a deadli ne.
Sonetimes you mss a deadline -- with Suprene Court cases, it
is suggested that in capital cases if the |lawer misses a
deadline, that is just too bad. Can you say a word about the
ability to keep up with deadlines and do your work?

M. Kraner. Yes, thank you very much, Congressnan
Scot t.

That is extrenmely difficult, obviously. The workload is
still there. W, like the rest of the courts, have no
control over our workload. It is what is brought in by other
peopl e, the Departnent of Justice for crimnal cases and
civil cases, private litigants, as well as the United States.

So it makes it extrenely difficult because the cases
still pending, many tines there are statutory deadlines to be
nmet by the court, by the lawers, and by the parties involved
that have to be net. And furlough is not an excuse for that.

The nunber of cases did not decrease along wth our
furl oughs. The nunber of days that our |awyers were worKking
decreased significantly in the system but the work had to be
done.

And unfortunately, it does | eave open the problemthat a
nm stake is nmade, a deadline is m ssed, because the person has
not been at work, has been overwhel med and m ssed sonet hi ng

i nadvertently w th enornous consequences for the defendant,
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of course, nmany of whomsit in custody as the case
progresses. And therefore, a delay for them neans not only
extra days in custody, but expense to the CGovernnent for
keeping themin custody |ike that.

So it is ripple effects throughout the system and
couldn't agree nore wi th Judge Furgeson about the
debilitating effects, as the Federal defender systemwas a
| ean systemto begin with and | have to say, having been in
it for 33 years, stewards of Federal money. And we were cut
to the bone by sequestration, and having this on top has been
cat astrophi c.

M. Scott. Nowis there a rule against volunteering to
wor k when you are on furl ough?

M. Kraner. There is a rule against volunteering to
work, yes. And we have been -- a matter of fact, | know that
Depart ment of Justice attorneys who have been under the
furl ough have had to turn in their BlackBerrys. People turn
in their BlackBerrys, have to turn in their other equi pnent
fromwork, and it makes it extrenely difficult if you are
furl oughed when the Government is shut down to do any work.

During the sequestration, we managed to avoid the worst
effects of that, but this is going to just magnify everything
exponential ly.

M. Conyers. Thank you, M. Scott.

The di stingui shed gentleman North Carolina, Ml Watt.
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M. Watt. Thank you, M. Chairnan

And let ne start by telling nmy good friend Don Saunders
how good it is to see him W go all the way back beyond ny
days in Congress, back to North Carolina when he was with the
| egal services organization there. So | know how | ong he has
been in the venue fighting this fight, and it is always great
to see himstill fighting because | know that | feel better
if he is still fighting the fight.

M. Kengle, | guess | want to focus nore on the voting
rights aspect of this, and we read in the paper, | guess, in
North Carolina before the shutdown that the Justice
Department had either announced or had filed a lawsuit in
North Carolina. | guess, the voter identification, draconian
voter identification neasures that our |egislature had
adopt ed.

Was that case actually filed, or is it just announced?

M. Kengle. Yes, M. Watt. The DQJ did -- the DQJ did
file the case. | just -- | ran the docket before |I came over
here. DQJ has not filed a notion to stay that proceeding, as
it didin Texas, but it was filed later. And the State has
filed its own notion to seek an extensi on on answering the
conpl ai nt.

So DQJ is not -- | think they probably feel |ess of an
i npendi ng deadline there. But if this goes on nuch | onger

then | would anticipate that they would file a sinilar
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noti on.

M. Watt. And as a practical matter, if the shutdown
continues, what would be the practical inmpact of that on the
ability to pursue that case, as well as the Texas case?

M. Kengle. WelIl, as an attorney, you know that Federal
litigation of this type is a sequential and sort of
orchestrated proceeding. There is witten discovery that has
to go out. There is expert discovery that is put underway.

As the plaintiff, DQJ will have the burden of putting
its own expert witnesses on the stand, and so the departnent
has to get the underlying infornmation for the experts to
anal yze and formthe basis for their opinions and
conclusions. And all of that, all of that has to -- or a
| arge part of that has to cone fromthe defendants
t henmsel ves.

There are depositions to be schedul ed and docunents to
be reviewed. It is civil litigation, and it can -- you know,
it has to occur in a particular sequence if it is going to be
effective. So if it gets dragged past an election date, then
that is an el ection where the challenged practice is in
effect for that election

M. Watt. Should | assume, Judge Furgeson, that the
court woul d have discretion to take all of that into account?
A judge woul d have discretion to take all of that into

account, would it not?
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Judge Furgeson. Absolutely, it woul d.

M. Watt. It would. Okay. But as a practical matter,
if the next election cones up and this case has not been
di sposed of one way or the other, where would that |eave the
State of North Carolina in terns of howit would proceed?

Judge Furgeson. Well, | think unless the court felt it
had adequate information to | ook at whether or not this was
an unconstitutional practice, unless it felt like it had
adequate information, it would have to let the election
proceed. If it felt Ilike there was adequate information that
this was an unconstitutional practice, then it could render a
temporary injunction preventing the election from going
f orward.

M. Watt. So let ne go back and approach this fromthe
other end. | guess one of the reasons that this |awsuit had
to be filed, as | understand it, a nunber of these practices
that were adopted by the legislature were clearly
retrogressive, and under the precl earance provisions had we
still -- if we still had a preclearance section, that would
have been stopped in the preclearance process without the
expense of litigation

And | guess, actually, there are some people in North
Carolina | egislature saying that they never woul d have passed
the statute in the way that it was passed had there been a

preclearance. |Is that your understanding, M. Kengle?
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M. Kengle. Yes, | think it is very fair to say that a
ot of provisions in that statute would be very suspect and
vul nerable if Section 5 were still in place. | think if you
| ook at the sequence under which that statute was adopted,
what happened was that there was a voter identification bil
t hat was being considered. Then the Suprene Court issued its
decision in the Shel by County case, and all of a sudden
t hese other provisions were added to the bill once the
| egi sl ature became aware that Section 5 review no | onger was
going to be required for the bill

So | think the sequence supports your reading.

M. Watt. | thank the chairman for the time. Bottom
[ine being, of course, that in every one of these areas,
there are practical, real-life inplications for what we are
doi ng, which is the benefit of building this record.

| thank the chairman and yield back

M. Conyers. Thank you very much, Mel Watt. Because
you are famliar with those circunstances in your State, and
they are hel pful to us understandi ng what can happen in any
part of the country.

| am pleased now to yield to the gentl el ady from Texas,
Shei |l a Jackson Lee.

Ms. Jackson Lee. Let me thank the chairman for this
heari ng.

And the President spoke just a few minutes ago and
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indicated, | think, as |lawers would interpret, both |ega
sense and conmmon sense. And he spoke very clearly to the
Ameri can people and said that the unauthorized actions of a
contingent of the Republican Party, specifically one m ght
call the Tea Party or right wing, is no way to run a country.

It is no way to do a budgeting process, which in earlier
di scussions we know is a parlianentary form of government
where you engage in procedures to di scuss how you woul d
manage a budget, how you woul d pass an appropriations. And
he offered to say that he would talk to anyone who wanted to
di scuss the running of this Governnment after we opened it up

And as | have heard today, we are not only in a crisis,
but our house is burning down as we speak. | want to pose a
series of questions about the elenents of justice, and | want
to go first to the president of the Anerican Bar Association
And thank you for your advocaci es dealing with mandatory
sentenci ng, dealing with crack cocai ne, and those efforts
were on the issues of justice.

And | want to read to you some nunbers and want you to

give me an assessnent, and | know ny tine is short -- | want
to get to Ms. Moyer as well -- assessnent on the question of
justice.

Ri ght now in the Justice Departnent, the G vi
Litigation Division has cut 950 attorneys, 71 percent.

Criminal Division, 250 attorneys. Environment and Natura
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Resources, 350. Tax Division, 200. U.S. attorneys, expected
4, 000.

And anot her exanpl e, Executive Ofice of Inmgration
Review. Inmigration courts, people lives are in the abyss,
if you will, 950.

M. President, what does that do to the issue of justice
in this country?

M. Silkenat. It closes it down. W have heard here
what the dire effects have been on the defender services, but
the effects on the prosecution side have been equally dire.
In ny own State of New York, our chief judge in the Southern
District has taken the dramatic step of granting the Justice
Departnment's request for a stay of alnost all civil cases in
New Yor k.

If the courts aren't operating, whether it is
i mmigration courts, Federal courts at all levels, then we
don't have a justice system Everything depends on having a
fully operating court systemall across the country to
resol ve the disputes that our citizens have. And it is
harm ng individuals, and that is why we need to fix it now

Ms. Jackson Lee. | thank you. W don't want to go to
hyper bol e, but would you say that we are near collapse as it
relates to our justice systemas relates to the Federal
CGovernment having a hand in that justice systen?

M. Silkenat. | would hate to say the word "col |l apse, "
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but it is very close to that. W have heard of all of the
heroic steps that courts have been taking to keep the system
goi ng, despite the hurdles. But if the hurdles remain in

pl ace, that is exactly what will happen

Ms. Jackson Lee. Let nme go to M. Saunders. | want to
t hank Judge Furgeson for your service. And | want to ask a
guestion. | amgoing to ask three questions, and maybe
will get it inin ny tinefrane.

We are all always committed to saluting our veterans,
and we alnost in a nanner of bipartisan love. But isn't it
ironic that you are dealing with veterans services which nay
be in very serious jeopardy and the dependence of veterans.
| know honel ess veterans, veterans who are in dire need of
getting their benefits corrected. | know we have a | ot of
problems with that. Wuld you conment on that?

And Judge Furgeson, if | would, you are in the eye of
the storm W al nost wish we could bring you back. | chair
the Texas Denocratic del egation. W have been engaged in
trying to get judges, and | will tell you it is nore than a
nountain to clinb with the two -- the Senate structure that
we have, and | would like you to comrent on that.

But et ne go to Don, if you would, on the veterans,
pl ease.

M. Saunders. Two very quick responses, but very

heartfelt. One, it is pretty clear the fastest-grow ng
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percentage of the honeless in the United States are returning
vet er ans.

Ms. Jackson Lee. Yes.

M. Saunders. That is sinply a national tragedy. There
is no other way to characterize it.

In terms of that benefits system the backlog, | know
the administration and the Secretary have nade many efforts
to stream ine that process. But once again, | think the
sequestration, even though it mght exenpt that, but the
shut down i s probably backing that up as well.

But certainly, the backlog in the benefits process is
somet hing again that cries out for representation being
avail able as well.

Ms. Jackson Lee. Thank you.

Justice Furgeson -- Judge Furgeson?

Judge Furgeson. Yes. | think the Western District of
Texas and the Southern District of Texas are the second and
third busiest courts in Arerica because they are both on the
bor der.

Ms. Jackson Lee. Yes.

Judge Furgeson. Vacancies in those two districts are
clearly a judicial emergency, and the need to fill those
vacancies is dire. Let ne also say that those are border
courts. They deal very heavily with crimnal cases. W are

very grateful to our public defender for what they do.
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Private attorneys who accept criminal appointnments are
al so very necessary in that process. W have stopped paying
private attorneys since Septenber for their service. W have
cut their hourly rates 15 percent for the present. And
wi t hout the volunteer services of those attorneys, their
willingness to take these cases, we would be in a terrible
di tch.

We have done that to protect the Federal public
def enders, but we are not being able to really protect them
as we should. And we may be in the process of taking good
attorneys out of the appointnent |ist and even putting nore
pressure for representation

Ms. Jackson Lee. Ckay, Ms. Moyer, very quickly, is this
alife-or-death matter that we should be aware of that sone
rape victins, some victinms' lives may be even in jeopardy
wi t hout services?

Ms. Moyer. | absolutely agree with you that it is a
matter of life and death, and particularly with teens, the
suicidality of teen victins after a sexual assault is
catastrophic. So we are not fooling around here. W owe
this to victims of trauma. W need to get this done.

Ms. Jackson Lee. | thank the chairman. | thank the
Wi t nesses very much for their testinony.

M. Conyers. Thank you, Sheila Jackson Lee.

I am pl eased now to recogni ze the distingui shed nmenber
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1553 of the comrittee from Menphis, Tennessee, M. Steve Cohen

1554 M. Cohen. Thank you, M. Chairnan.
1555 And first, | want to thank you for holding this hearing
1556 -- forum | amhaving trouble adjusting to the mnority and

1557 realizing that is what we have. Because when you were the
1558 chairman of the committee, we had hearings like this, and
1559 nobody seens to be interested in access to justice any

1560 | onger. There are so many things we explored and not even
1561 t hought about anynore.

1562 So | thank you for having the hearing. | asked the

1563 chairman if he had invited the Republicans to this panel, and
1564 M. Chairman, did you invite the Republicans to cone into
1565 this forunf

1566 M. Conyers. Yes, we did.

1567 M. Cohen. And | think their lack of presence is a |oud
1568 statenment that can be heard. They don't have an interest
1569 here. |If they would have cone, they would have had an

1570 opportunity to hear about sone of the problens they have
1571 caused, and they could have nore bills they could file to
1572 open up new areas of the Governnent.

1573 And this could be just a field day for them and that is
1574 one of the good things about this forumis you do get to see,
1575 sonme people mght get to see how i nportant Governnent is.
1576 There are so many people today that think that governnent is

1577 just bad and we don't need it.
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And | get sone letters fromconstituents, some of whom
have sone intelligence, not a |ot of judgnent sonetines. But
t hey say, one particular individual, and he says, well, it
| ooks like we are doing all right wthout these peopl e that
have been furl oughed. Maybe we can do without them forever.

And that makes no sense because you have accidents
happen, bus crashes in east Tennessee with people dying and
nobody investigating it. And | think you had sonething up
here with the subway. So there is lots of things going on

| wondered, and |I don't know the answer to this. |
asked ny staff to give nme an answer so | wouldn't seemtoo
out in left field on this. But is there any area where an
i ndividual, an attorney could go to court and try to mandamus
funding in areas |like, say, G deon v. Wiinwight and say
there is a constitutional right to a defense, and you are not
adequately funding it. And therefore, the Governnment is not
doi ng sufficient funding for constitutional guarantees.

M. Kraner, you believe there isn't such a possibility?

M. Kraner. Yes, Congressnan, thank you.

| think there is not only such a possibility, but it
will start to happen in one of two ways. Either to say the
Supreme Court held in a case called Ake quite a while ago
that there is a constitutional right to necessary services to
present the defense. That was a psychiatrist in that case.

And | think there will be notions either to force
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fundi ng for such services or to disniss cases because people
cannot be provided an adequate defense, and | think that wll
present judges with a serious dilemma and would be very --
soci ety would have a very difficult situation in the sense of
if cases are dism ssed because of failure to provide adequate
services for a defense.

M. Cohen. M. Saunders, you have some opinion on that,
too, and naybe other areas where there could be citizen
action?

M. Saunders. | do, Congressman. Unlike G deon v.

Wai nwright, on the civil side, the Federal courts have rul ed
there is no constitutional right to counsel. However, the
ABA has provided | eadership in terns of a resolution calling
for a civil right to counsel in certain civil matters where a
critical human need is at stake, such as safety in a donestic
vi ol ence situation, adequate housing, food, or healthcare.

There is significant litigation underway across the
country in the State courts, not at the Federal |evel. That
has pretty much been decided at this nonent at least. But in
cases where parental rights are at stake or children are
bei ng abused or things of that sort, there is significant
litigation underway, trying to create a linmted right to
counsel in civil matters.

M. Cohen. Anybody el se have any thoughts on possible

| egal strategies to try to force sone action? No? Well, at
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| east we have got a coupl e of ideas.

Ms. Moyer, let ne ask you, in Menphis and in many pl aces
else in the country, there is a backlog on using rape kits.
Does this sequester affect the ability of |ocal governnents
to get rape kits and to keep up with the results thereof?

Ms. Moyer. Naturally, the Debbie Smith Act, as it is
called, the rape kit backlog is critical in its funding and
inits indicating who is a predator and who is not and
affecting cold cases. But also | think people are nore
confortable tal king about the rape kit |egislation than they
are rape itself.

| don't know what other people's experience is. M.
Conyers is laughing because he has been working on the
Vi ol ence Agai nst Wnen Act forever, like me. But | think
what is nost inportant is that we keep our doors open to rape
crisis centers. W work well with [aw enforcenent and
district attorneys now, and we are a conmunity agai nst
pr edat ors.

W& have gotten Megan's Law passed, the Adam Wal sh Act.
And none of this can happen without funding, and we are going
to be -- we are going to go back in time. It is just
heart breaking to me that so many of you who have worked so
hard on this legislation and to see it all conme to naught is
just -- 1 can't wap nmy head around it.

M. Cohen. Excuse ne. | didn't hear the last thing.
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Ms. Moyer. | can't wap ny head around it.

M. Cohen. OCkay. Thank you.

| amgoing to yield back the bal ance of nmy tinme, and
t hank you for your answers.

M. Conyers. And | thank you very much, Steve Cohen

I am pl eased now to introduce the distinguished
gentl eman on the comittee fromthe great State of Georgia
Atlanta, to be specific, Hank Johnson

M. Johnson. Thank you, M. Chairman. And thank you
for holding this forumtoday.

Qur U.S. Constitution, Articles I, II, and IIl set forth
a delicate system of checks and bal ances between the three
branches and t hose branches being co-equal. But it is a
gi ven al nost that whoever controls the purse strings calls
t he shots.

And so, it is kind of easy to, you know, think about it
in those terns that if we say that the branches are co-equal
but whoever is handling the purse strings, whoever has got
control of that is actually calling the tune. And so, that
is kind of in the back of our minds as we proceed, as we
proceed forward.

And as long as everybody acts in a responsible manner in
their respective realms of Governnment, in their branch
everyone acting reasonable, and so we proceed on. And then

we get to a point where a branch is not acting reasonably,
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and when we ponder that this is not just a recent phenonmenon
In other words, Grover Norquist, big-tine Republican -- and
you know, we say that it is not political about the judicial
branch, but yes, it is political

Grover Norquist didn't |eave the judiciary out when he
said he wanted to have a Governnent that was small enough to
drown in the bathtub. That includes the judicial branch
which | amafraid will be the first victimto go down the
drain, closest to the drain than any other branch right now.

And so, ny question is, given the conpensation clause in
Article I'll, Section 1, conpensation shall not be di m nished.
But yet, you know, there have been no raises since 1991 for
t he Federal judges, except for cost of living adjustnments,
and those have not happened every year. In fact, they have
not taken place nore years than since 1991 nore than they
have been gi ven

So we have got the erosion of judicial pay that
certainly hurts the quality of persons who are able to make
the financial sacrifice to serve, and then we have the
judicial vacancies where the Republican Senators are refusing
to all ow up-or-down votes on judicial nom nees. You have
judicial vacancies throughout the country. In my district,
Northern District of Georgia, there are 3 been pending for 4
years, district court and a couple of court of appeals slots

as wel | .
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And then judicial administration has been taking an
awful beating, as you all have outlined. So the judicial
system it appears to ne, is actually under attack, and it is
not something that just started. It is sonmething that has
been allowed to creep forward and get bigger, the attack

So what | amwondering is when will the judges who have
the power, a Federal district court judge has the power to
take control of the Fulton County jail, put in a receiver and
make Fulton County create a jail that is safe and humane. |If
you can do that, if a Federal judge can do that, can not a
Federal judge order the Speaker of the House or the |eader of
the Senate to take action with respect to providing adequate
resources so the judicial branch can do its job? |Is that
where we have come to?

I know | have asked a | ot of questions, but I wll -- 1
just wanted to nake that statement. And because | think we
have gotten to the point where action is going to have to be
forced, and it will create quite a constitutional display.

So | understand nmy time has expired. [|If anyone would
care to comment, | would be fine.

M. Silkenat. Actually, yes. This goes back to
Represent ati ve Cohen's question about how can we change the
systen? What steps can be taken, in court or otherwise, to
nove the ball forward here?

Qur focus today has been on harmto individuals as a
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result of the shutdown, of the sequestration. But it also
has a significant inpact on businesses, on jobs, on job
creation. So we need to enlist the business comunity in
support of this notion. They are strongly in support of it,
but their voices need to be |louder to the other side of the
aisle on this issue because it is inportant not only to
i ndividuals in our country, but to businesses and ful
enpl oyment for the rest of the country.

M. Johnson. Thank you.

M. Conyers. Thank you very much, ny dear friend Hank

Johnson.
Let me do two things in closing. | thank ny coll eagues
for remaining. | wanted to ask a couple questions, and then

| wanted to see if any of you had any cl osing observations
that you would like to put in the record before we adjourn
this forum

| wanted to ask M. Lilly to provide us, if he can, with
predi cti ons concerning some of the possible adverse results
that could ensue as a result of a sequester cut anywhere from
10 to 15 percent to the Bureau of Prisons and the Federa
Bur eau of Investigation.

And then | wanted to ask Ms. Aron about the
sequestration, which have cost the court 2,500 enpl oyees
bet ween July and August, representing about an 11 percent

reduction in staff. |In addition, as of June, the courts have
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i ncurred 4,500 furlough days and project an additional 4,100
furl ough days by the end of the year 2013.

If you woul d both make sonme responses to those

questions, | would be very honored.
M. Lilly. | will go first. Well, |I think, first of
all, with respect to the Bureau of Prisons, | think if we go

down this path, we are going to find a kind of riot going on
in a najor Federal prison that is going to involve major |oss
of life, maybe the escape of a significant nunber of
danger ous peopl e, probably lives of prisoners who were not
perpetrators of the violence, and we are going to see Federa
prisons a nuch nore dangerous place for Federal workforce.

Wth respect to the FBI, | nmean, | would just say it is
a good tine to be aterrorist. It is a good tine to be a
foreign intelligence agency, and it is a good tine to be an
illicit businessman who is trying to perpetrate fraud on
Aneri can consuners because we just -- we don't have the team
that we used to have or that we ought to have to bl ock those
ki nds of activities. And we clearly could pay a price and
perhaps a huge price for not having that.

M. Conyers. Thank you.

Anyone el se would |i ke to make an observation? Thank
you.

Ms. Aron. M. Johnson nentioned an article in the New

York Times a couple days ago by Sheryl Stol berg, which
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denonstrated that the current sequester and shutdown did not
occur independent of anything but were part and parcel of a
very |l ong, conceived plan to reduce and di smantl e Government.

And unfortunately, part of that is the judiciary, and if
| could just say, use sone closing conments. W conduct
focus groups every 2 years, and we -- at the Alliance. And
we assess peopl e's understandi ng and knowl edge about the
courts.

And what we find every 2 years is that the |evel of
know edge and information that people have about our court
systemis mininal. For instance, alnost no one knows how
many justices sit on the Supreme Court. Al nost no one in the
groups that we bring together can even nane a Suprene Court
justice.

So | would like to thank you and your coll eagues today
for holding these hearings on such an inportant topic, a
topic that doesn't get the attention it deserves.

M. Conyers. Exactly.

Ms. Aron. And given that the judiciary is really viewed
as the crown jewel of our denobcracy, | want to thank you
today for goi ng ahead and hol di ng these hearings.

M. Conyers. Well, thank you. Because that is exactly
why we did decide to hold these hearings because there were
so many ot her aspects of the shutdown, as the refusal to cone

to an agreenent on a funding resolution, and the pending debt
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[imt vote that we will run out of credit on October 17th.
And that even conpounds the problem as | see it.

And it was in that spirit that ny coll eagues on the
Judiciary were so gracious and generous with their tine. And
| want to thank themall and ask you if there was any cl osing
observation that anybody m ght choose to nake as we wind this
forum down?

Yes, sir? President of the ABA

M. Silkenat. Thank you.

In addition to our denobcracy, our independent courts
have been, | think, the nost acclainmed portion of our
Covernment around the world, our system of governnent. So
that 50 years after G deon to have this circunstance, this
current situation for our courts, is just unacceptable. So
Congress needs to pass a budget now.

M. Conyers. Exactly. Yes, sir, Judge?

Judge Furgeson. M. Chairman, to nme, we are truly
playing with fire by letting this sequestration and shut down
continue because it will eventually gridlock the co-equa
branch of Government that protects the constitutional rights
of our people and that delivers justice to our Nation. It is
an eventuality that | never thought possible. And the |onger
it continues and the | onger we decide that the Constitution
and justice no | onger matter enough to be adequately funded,

then anything is possible.
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I would close by saying it is ironic to ne that
Republ i cans and Denobcrats serving on the Appropriations
Conmittees of both the House and the Senate have agreed to
fund the judiciary adequately. And if this shutdown ended,
t hose appropriators could make their reconmendations, they
could be accepted, and this terrible trauma woul d pass.

But until that happens, our worst nightnares are upon
us.

M. Conyers. Thank you, Judge Furgeson

M. Kraner?

M. Kraner. Thank you, M. Chairman.

I just want to repeat one thing | said and say one ot her
thing. The ultimate irony, of course, is that in the
crimnal justice context, the cutbacks will, in the end, if
they continue, result in a greater expense to the American
t axpayer than woul d have been if the system had been
adequat el y funded.

And | would just like to observe that the entire court
systemis such a tiny part of Governnent relative to the
other parts. | heard the budget for the Departnent of
Justice and parts of it, and the FBI. The layoffs in the
FBI, the nunber of people being laid off are greater than the
entire nunber of people in the Federal public defender system
in the entire country.

And the budget of the Bureau of Prisons is greater by $2
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billion than the entire court budget. So what you are

tal king about is such a tiny portion of the Federal budget
that is at stake, but such a crucial and inportant part of
it.

M. Conyers. | thank you so much.

M. Kengle of the Lawers' Committee for GCvil Rights
under Law.

M. Kengle. M. Conyers, just very briefly, | want to
t hank you and your fellow Menbers for the presentation today.
My prior remarks were directed at the voting rights issues.

M. Conyers. Yes.

M. Kengle. But you and ny distinguished fellow
panel i sts have done an excellent job of highlighting the
i ssue of judicial vacancies, which is a very inportant issue
to the Lawyers' Committee that | didn't touch upon, but
something that we will return to in the future.

And | once again thank you for doing so.

M. Conyers. Thank you so much.

Don Saunders?

M. Saunders. M. Chairman, | amprivileged to be anbng
so many gifted and articul ate voices for justice. On behalf
of the part of the justice systemthat ensures justice for
people of limted neans, it is just really a privilege to be
here.

I want to thank you and your coll eagues for the
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| eadershi p you have shown, and | just stress once nore how
critically inportant the Federal conponent of justice for
civil and crimnal litigants is to the future. So thank you,
sir, for inviting nme here.

M. Conyers. You are nore than wel cone.

And the lady that is the head of not one, but two
i mportant organizations, Nan Aron.

Ms. Aron. Again, | just add nmy voice thanking you for
showi ng great interest in putting some attention on our third
and critically inmportant branch of Government, the judiciary.
| thank you and | ook forward to working with all of you in
the future

M. Conyers. Thank you.

Scott Lilly?

M. Lilly. Thank you. | would like to also thank you
for holding this forum

I think there is no question that we have a full-bl own
constitutional crisis right now W have one branch of
Covernment that can't play its role because another branch
has denied themresources. W have chaos in the executive
branch as well because of this.

It isironic to ne that the branch that is the source of
this problemis the one that is nost directly elected by the
American people, and | think that is why this hearing is
inmportant. And | think that is a nmessage to all of us. W
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1903 need to conmuni cate rmuch better with our fellow citizens
1904 about what is at stake and what needs to be done than we

1905 obvi ously have been doi ng previously.

1906 Thank you.

1907 M. Conyers. Thank you.

1908 Attorney Di ane Moyer, or |legal director

1909 Ms. Moyer. Chairman Conyers and menbers of the

1910 conmittee, thanks so nmuch for staying with us. On behal f of
1911 the National Alliance to End Sexual Violence, the 1,300 rape
1912 crisis centers throughout the Nation, and for the

1913 Pennsyl vania Coalition Against Rape, | would like to thank
1914 you for this opportunity.

1915 And | have been wal ki ng around the organization sayi ng
1916 feel like Chicken Little because | keep saying, "The sky is
1917 falling," and nobody el se seens to get it. But | think the
1918 sky is falling, and we really need to act now.

1919 And ny esteened col | eagues on this panel, the fact that
1920 America, my Anerica, doesn't care about justice anynore

1921 breaks ny heart. It really does. And the people here that
1922 are doing the work that conmes from our Foundi ng Fathers' work

1923 on a Constitution that we all swear to defend and we all

1924 pl edge all egiance to, but let us make it real. Let us nake
1925 it real and get this budget done so we can all go back to
1926 wor k.

1927 M. Conyers. Well, on behalf of all of my colleagues on
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the Judiciary Conmittee, we thank you for the incredible
response. W think we have a record now that can nake
clearer the crisis that is going to affect the justice system
and the judicial systemof this country.

And with that, this forumis adjourned. Thank you very
much.

[ Wher eupon, at 4:16 p.m, the forum was adjourned.]



