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Via Electronic Mail 

The Honorable John Boehner 
Speaker 
U.S. House of Representatives 
H-232 U.S. Capitol Building 
Washington, DC 20515 . 

The Honorable Eric Cantor 
Majority Leader 
U.S. House of Representatives 
3'03 Cannon House Office Building 
Washington, DC 20515 

November 8, 2013 

The Honorable Nancy Pelosi 
Minority Leader 
U.S. House of Representatives 
H-204 U.S. Capitol Building 
Washington, DC 20515 

The Honorable Steny Hoyer 
Minority Whip 
U.S. House of Representatives 
1705 Longworth House Office Building, 
Washington, DC 20515 

-Dear Speaker Boehner, Minority Leader Pelosi, Majority Leader Cantor and Minority Whip Hoyer: 

We understand that The Furthering Asbestos Claims Transparency Act of2013, or H.R. 982, as 
an amendment to Section 524(g) of the Bankruptcy Code, may be taken up for consideration by the House 
of Representatives next week. The bill would impact the operation of asbestos settlement trusts 
established to facilitate the implementation of chapter 11 plans of reorganization that comply with the 
requirements' of Section 524(g). The asbestos settlement trusts narried hereafter, represented by our finn, 
submit the following in support of their request that the bill be defeated: the Owens CominglFibreboard 
Asbestos Personal Injury Trust; the United States Gypsum Asbestos Personal Injury Settlement Trust; the 
Babcock & Wilcox Company Asbestos PI Trust; and the Federal-Mogul Asb~stos Personal Injury Trust. 

I. Function of the Trusts 

The single most positive development in the m~nagement of corporate asbestos liability and the 
payment of asbestos disease victims in the United States has been the utilization of settlement trusts in 
conjunction with the reorganization and discharge provisions of the Bankruptcy Code, specifically 
Section 524(g). This development has allowed any number of major American employers - including 
Owens Coming, United States Gypsum, Babcock & Wilcox, and Federal-Mogul- to establish and fund 
trusts for the benefit of asbestos disease victims, in exchange for a court-ordered discharge from any 
further liability for both present and future asbestos-related claims. The result has been not only the 
continuing employment of the tens of thousands of Americans employed by these companies as well as 
the continuing operation of them as solvent businesses, but also the free-market establishment of a 
privately funded, cost-efficient, expedited process for compensating American workers and their families, 
victimized by the disabling diseases - often fatal- that are caused by exposure to asbestos. 
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CQntrary to. a CQmmQn miscQnceptiQn, asbestQs settlement trusts are nQt created Qr established 
under the Bankruptcy CQde. AsbestQs settlement trusts, just like the reQrganized cQmpanies that emerge 
frQm bankruptcy, are legal entities Qrganized and regulated under state law,! and are gQverned by a well
established bQdy Qf state law and prQcedure. The trusts are funded entirely by cQntributiQns frQm the 
reQrganized business. No. gQvernment funding is prQvided to. them. ~ 

MQreQver, the trusts can find themselves named as defendants in persQnal injury actiQns filed in 
the tQrt system. NQtwithstanding the fact that the trusts' purpQse is to. pay qualified asbestQs claims and 
treat the victims Qf eXPQsure fairly, equitably and reasQnably, the trusts' gQverning dQcuments prQvide 
that a victim who. is nQt satisfied with the QutCQme Qf nQn-binding arbitratiQn with a trust retains the right 
to. institute a lawsuit in the tQrt system against the trust in the victim's jurisdictiQn. 

II. Historical Background 

It is impQrtant to. understand SectiQn 524(g) in its histQrical CQntext. The first asbestQs trust was 
established thrQugh the JQhns Manville CQrpQratiQn reQrganizatiQn in the 1980s. Manville filed fQr 
chapter 11 bankruptcy prQtectiQn because Qf its Qverwhelming QbligatiQns fQr asbestQs claims in the tQrt 
system. It needed to. find a way to. liquidate present and future claims, and to. determine hQW much Qf the 
cQmpany's assets needed to. be reserved to. pay the asbestQs-claimant cQnstituency. A channeling 
injunctiQn ultimately directed all asbestQs-related claims to. the Manville Trust, which assumed the 
liabilities Qfthe debtQr and was funded, in part, by stQck Qfthe reQrganized cQmpany. Manville's stQck 
turned out to. be unmarketable, hQwever, because Qf CQncerns in the market that, shQuld the trust run Qut 
Qf funds, the channeling injunctiQn could be successfully challenged by future claimants fQr a lack Qf 
"due prQcess," and Manville therefQre WQuid again be subject to. asbestQs claims, and WQuid again be 
insQlvent. 

CQngress resPQnded to. that CQncern by enacting SectiQn 524(g) Qf the Bankruptcy CQde, which 
allQws fQr a channeling injunctiQn to. issue and be enfQrceable against the hQlders Qf future claims, so. IQng 
as certain requirements are met, including (i) the apPQintment Qf a representative to. prQtect the interests Qf 
hQlders Qf future claims, and (ii) the channeling Qf all asbestQs claims to. a trust, which must Qperate in a 
manner that prQvides reasQnable assurance that similarly situated present and future claims will be treated 
in substantially the same manner. There is no. requirement that the trust Qperate either fQr the benefit Qf 
sQlvent third-party defendants in the tQrt system Qr fQr the benefit Qf Qther trusts. The trusts Qperate SQlely 
fQr the benefit Qf their beneficiaries, the hQlders Qf asbestQs claims against the trusts. . 

III. The Bill Does Not Benefit the Trusts' Beneficiaries 

The bill dQes nQt, as its prQPQnents claim, prQtect either the trusts Qr their beneficiaries. Rather, 
the bill merely changes the rules in the tQrt system so. as to. impQse increased CQsts Qn the trusts' 
claimants. The litigatiQn advantage that this bill prQvides to. sQlvent asbestQs defendants is its Qnly 
practical purpQse. While the trusts recQgnize the legislative attempt to. address the direct CQsts to. the 
trusts incurred by the bill, the trusts believe that the bill will unduly and unnecessarily increase the trusts' 
administrative burdens and will inevitably lead to. higher nQn-reimbursable CQsts and delays in the 

See, e.g., United States Gypsum Asbestos Personal Injury Settlement Trust Agreement § 1.1 (noting that the 
trust is created as a statutory trust under Chapter 38 oftit~e 12 of the Delaware Code and referencing the filing ofa 
Certificate of Trust with the Delaware Secretary of State). First Amended Chapter 11 Plan of Reorganization of 
USG Corporation and Its Debtor Subsidiaries, In Re: usa Corporation, Case No. 01-2094 (Bankr. D.Del. May 5, 
2006), Dkt. No. 10810 (Exhibit I.A.l8) .. 
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processing of claims and payment to holders of asbestos claims. Such a bill does not protect the trusts or 
their beneficiaries; it burdens them. 

Moreover, Section 8(A)'s requirement that the Trusts make available on the court's public docket 
the names of each claimant, together with the other required information will inevitably lead to the 
disclosure of confidential medical and health information for thousands of victims who are not plaintiffs 
in any litigation. 

IV. The Bill is Not Necessary; Information is Available Already 

The plan documents in asbestos-related bankruptcy cases require that the trustees of the asbestos 
settlement trusts submit annual reports and account to the Bankruptcy Court that confirmed the plan. 
These reporting requirements are not mandated by Section 524(g) or any other provision of the 
Bankruptcy Code, but are included in the plan documents to ensure that the trusts remain subject to the 
continuing jurisdiction and supervision of the Bankruptcy Court, and thus are qualified settlement funds 
for tax pQrposes.2 

Accordingly, substantial information regarding the trusts is already published. The annual reports 
which the trusts file with thdr respective Bankruptcy Courts are available to the public through the docket 
in the underlying bankruptcy case. The GAO found that each of the 47 asbestos trust.annual financial 
reports for 2009 and 2010 that it reviewed included not only the total amount of payments made'by the 
trusts, but also, in most cases, the total number of claims received and paid. The annual reports typically 
include audited financial statements and summaries of claim disposition. The summaries include: (i) the 
number of claims and dollar amounts paid; (ii) a breakout between malignant claims and non-malignant 
claims; and (iii) the trust's current payment percentage. Moreover, the trusts' websites not only contain 
their court-approved Trust Distribution Procedures, which disclose the scheduled values paid by disease 
category, but also contain in most cases an identification of the products and sites that they recognize as 
giving rise to bona-fide exposure evidence in support of claims against that trust. Thus, solvent 
defendants who obtain a work history from a plaintiff can easily use this information to determine 
whether that plaintiff would have a trust claim and; if so, its approximate value. 

The" trust documents approved by the District and Bankruptcy Courts for use by the asbestos 
trusts expressly provide that information about claims must be treated as confidential and not be released 
unless either: (i) the claimant consents or (ii) the trust is served with a valid subpoena. Such a 
confidentiality provision is not unusual; it mirrors the practice that is followed by solvent defendants in 
the tort system with regard to their own settlements and settlement negotiations. In any case, the GAO 
found in its most recent report that litigants in the tort system can readily obtain information from the 
trusts regarding claimants, such as their exposure to a particular company's asbestos-containing products, 
pursuant to a court-issued subpoena. Moreover, defendants can routinely obtain such information directly 
from the claimants themselves in discovery. 

The trustees of the asbestos settlement trusts, each of whose appointments have been approved by 
a Bankruptcy Court, are fiduciaries who must at all times manage the trusts and their assets consistent 
with the purposes of the trust they serve, solely in the best interest of its beneficiaries. It is their 
responsibility to ensure that funds are paid only to legitimate beneficiaries. Each trust pays only for its 
several share of liability to its claimants. The amount that each trust pays reflects the fact that most 
claimants will have claims against a number of other tortfeasors - both other trusts and solvent 

2 See Treas. Reg. § 1.468B-1 (1993). 
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defendants. And because the vast bulk of asbestos Claims are settled, rather than tried to verdict, the total 
amount to which a claimant is entitled is never fixed.3 Thus, even if each trust or solvent defendant in the 
tort system knew the settlements paid by other'trusts or solvent defendants, without a trial and verdict it 
simply is not possible to establish that a claimant has obtained a full recovery of his damages. 

v. Trusts and its Beneficiaries Would Bear the Ultimate Economic Burden 
Associated with Quarterly Reports and Responses to Requests 

Under Section 2 of the Act, a new Section 8(A) would be added to Section 524(g) of the 
Bankruptcy Code, which would require asbestos settlement trusts established under Section 524(g) of the 
Bankruptcy Code to publicly report certain information at the trusts' expense. 

Section 8(A) would require that each trust file with the bankruptcy court, not later than 60 days 
after the end of each quarter, a public report that" ... with respect to such quarter - (i) describes each 
demand the trust received from, including the name and exposure history of, a claimant and the basis for 
any payment from the trust made to such claimant. ... " A trust could not provide such a report by 
providing only information taken from the claim form or pre-set data fields as informed judgment (as 
opposed to simple electronic copying) would be required. Neither "exposure history" nor the "basis for 
payment" appears i!l pre-set data fields. 

Wi~h respect to exposure, different trusts require different exposure details to be provided on the 
face of the claim form, and we are aware of no trust that requires a complete asbestos exposure history in 
order to qualify a claim for payment, since they are paying just a "several share" of the claimant's 
damages. In many cases, the relevant exposure information can only be gleaned from a review of the 
supporting documents submitted with the claim form. In some cases, the relevant exposure field may' 
simply contain the words "See Attached." In order to comply with Section 8(A), the trusts would need to 
report exposure history based on both the face of the claim form and the supporting and supplemental 
documentation submitted with the claim form, and the burden on the trusts would be quite significant. An 
experienced claims reviewer would need to prepare a special analysis of the exposure history for 
submission with the report for each specific claim, and we estimate it would take, on average, no less than 
15 minutes to prepare such an analysis.4 

On the payment of claims issue, an experienced claims manager would need to prepare a 
statement as to the basis for payments on a claim-by-claim basis, because preparing a narrative for the 
basis for payment is not part of the normal claims processing system. We estimate it would take 
approximately 30 minutes for experienced management to prepare such a statement for each claimant 
assuming both the exposure and the medical basis for the payment is to be described, which is what the 
Act appears to contemplate. Assuming a trust received 10,000 claims per quarter on average and paid 
5,000 claims per quarter on average, the preparation of this type of narrative and the preparation of the 
exposure reports described in the prior paragraph would necessitate experienced managers and claims 
reviewers spending an aggregate of 20,000 hours per year on these aspects of a trust's compliance with 

As Judge Fitzgerald noted in the Bondex case, the value of a claim is not "fixed," other than by a verdict at 
trial that has become fmal and non-appealable. See Hearing Transcript at 26, In re Specialty Prods. Holding Corp., 
No. 10-11780 (Bankr. D. Del. Dec. 13, 2010) ("[H]ow has the amount of the claim ever been fixed so that you could 
possibly know that the plaintiff has recovered a full share ifit's pursuant to a settlement?"). 
4 The time estimates contained in this letter are based on discussions with the managers of a facility that processes 
trust claims. 
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the Act. Under the provisions of the Act, the trusts would bear the ultimate economic burden associated 
with preparing these quarterly reports. 

The Act would also add a new Section 8(B) to Section 524(g) of the Bankruptcy Code. The 
language of proposed Section 8(B) is so broad that we are unable to provide any estimate as to the cost 
and time associated with responding to requests under the provision. Clearly, each response would be 
formulated on a request-by-request basis and on a claimant-by-claimant basis. Section 8(B) provides that 
if any party to any action in law or equity concerning liability for asbestos exposure makes a written 
request to a trust, the trust must" ... provide in a timely manner any information related to payment from, 
and demands for paYment from, such trust. ... ;' This broadly drafted provision could arguably require a 
trust to provide information regarding every claim that it has ever received to multiple parties, with each 
request being unique in some manner, an unimaginable burden. This is especially likely where the 
requesting party is confronted with the issue of its own insolvency and requests the information in an 
effort to eliminate or minimize the amount of its own alleged liability. The preparation of such reports 
would necessitate substantial due diligence, and the issue of "reasonable cost" would surely become the 
subject of time-consuming material disputes, over and over again.5 

VI. Conclusion 

Rather than protecting the trusts and the victims of asbestos exposure, the bill burdens the victims 
with a loss of confidentiality and burdens the trusts with additional and unnecessary administrative 
obligations. 

Accordingly, our trust clients respectfully request that the House of Representatives defeat the 
bill. 

Sincerely, 

Philip E. Milch 

PEM/mk 

cc: The Honorable Robert Goodlatte, Chair, House JUdiciary Committee 
The Honorable John Conyers, Ranking Member, House Judiciary Committee 

5 Section 8(B) provides that a trust may request payment for any "reasonable costs" incurred by the trust in 
complying with a Section 8(B) information request. 
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