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Dissenting Views 
INTRODUCTION 

H.R. 982, the ‘‘Furthering Asbestos Claim Transparency (FACT) 
Act of 2013,’’ is a thoroughly flawed bill that blatantly strengthens 
protections for the very entities that exposed millions of 
unsuspecting Americans to the toxic effects of asbestos. The bill ac-
complishes this end by giving asbestos defendants ‘‘new rights and 
advantages to be used against asbestos victims in state court’’ and 
it would ‘‘add new burdens’’ to asbestos bankruptcy trusts that 
would severely cripple ‘‘their ability to operate and pay claims.’’ 1 
Although the proponents of this legislation assert that it is in-
tended to protect asbestos victims, not a single asbestos victim has 
expressed support for H.R. 982. For example, we heard from the 
widow of our former colleague Representative Bruce Vento (D–MN) 
who passed away from mesothelioma. She emphatically stated that 
H.R. 982 ‘‘does not do a single thing’’ to help asbestos victims and 
their families.2 

H.R. 982 disrupts a reasonably well-functioning asbestos victim 
compensation process. Entities facing overwhelming mass tort li-
ability for causing asbestos injuries may shed these liabilities and 
financially regain their stability in exchange for funding trusts es-
tablished under chapter 11 of the Bankruptcy Code to pay the 
claims of their victims, under certain circumstances.3 H.R. 982, 
however, interferes with this longstanding process in two ways. 
The FACT Act would require these trusts to: (1) file a publicly 
available quarterly report with the bankruptcy court that would in-
clude personally identifying information about such claimants, in-
cluding their names, exposure history, and basis for any payment 
made to them; and (2) provide any information related to payment 
from and demands for payment from such trust to any party to any 
action in law or equity concerning liability for asbestos exposure. 

The bill’s sponsors contend that these changes to the asbestos 
claims process are necessary to curb fraud in the system, but there 
is scant evidence that such a problem even exists. In fact, the mul-
tiple hearings held by this Committee have failed to identify any 
academic or other objective study demonstrating endemic fraud in 
the asbestos trust claims process. With the knowledge that there 
is no empirical evidence of fraud in the system, we are led to con-
clude that this measure is nothing more than an end run by asbes-
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tos defendants around the discovery process available under non-
bankruptcy law. 

The truth is that this legislation is a solution in search of a prob-
lem that will benefit the asbestos defendants and will re-victimize 
asbestos victims and their families by invading their privacy and 
slowing the claims payment process. Moreover, this legislation is 
fundamentally inequitable as it mandates disclosure by the trusts, 
but does not require solvent defendant companies to disclose infor-
mation about the injurious effects of the products they manufac-
tured or hazardous working conditions they imposed on their em-
ployees. Finally, the bill will divert critical funds and further de-
crease compensation to asbestos victims by forcing bankruptcy 
trusts to prepare burdensome reports. 

Not surprisingly, this measure is opposed by various asbestos 
victims,4 asbestos trusts,5 and legal representatives for future as-
bestos personal injury claimants.6 In addition, various organiza-
tions representing workers and consumers have registered their 
strong opposition, including the AFL–CIO,7 Public Citizen, U.S. 
Public Interest Research Group, the Environmental Working 
Group, the Alliance for Justice, and Protect Missouri Workers.8 

For these reasons and those described below, we respectfully dis-
sent and urge our colleagues to reject this seriously flawed bill. 

DESCRIPTION AND BACKGROUND 
DESCRIPTION 

H.R. 982 amends section 524(g) of the Bankruptcy Code in two 
significant respects. First, it requires a trust to file with the bank-
ruptcy court not later than 60 days after the end of every quarter 
a report that must be made available on the court’s public docket. 
The report must describe each demand the trust received from a 
claimant, including the claimant’s name and exposure history as 
well as the basis for any payment from the trust made to such 
claimant. The report may not include any confidential medical 
record or the claimant’s full Social Security number. Second, the 
measure requires the trust, upon written request and subject to 
payment for any reasonable costs incurred in responding to such 
request at the option of the trust, to provide in a timely manner 
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any information related to payments and demands for payment 
from the trust, subject to appropriate protective orders, to any 
party to any action in law or equity if the subject of such action 
concerns liability for asbestos exposure. The bill’s reporting and in-
formation disclosure requirements are subject to Bankruptcy Code 
section 107, which authorizes the bankruptcy court, for cause, to 
restrict public access to any document filed in a bankruptcy case 
if the court finds that the disclosure of the information contained 
in such document would create an ‘‘undue risk of identity theft or 
other unlawful injury.’’ 9 

BACKGROUND 

A. The Lethal Effects of Asbestos 
Asbestos is a fibrous material, extracted from the earth, that has 

been used for centuries because of its tensile strength and its heat 
resistence.10 The modern industrial use of asbestos began around 
1860, and the world’s annual use of raw asbestos increased from 
some 500,000 tons to 2.5 million tons between the years 1934 and 
1964.11 Asbestos has been widely used as an insulator and as a fire 
retardant by the construction and ship-building industries. Exam-
ples of asbestos-containing products include attic and wall insula-
tion, roofing shingles, ceiling and vinyl floor tiles, paper and ce-
ment products, and ‘friction products such as automobile clutch, 
brake and transmission parts.’’ 12 

Asbestos fibers, when released into the atmosphere and inhaled 
by humans, may cause various diseases, including asbestosis (a 
clogging and scarring of the lungs that can produce a reduced 
breathing capacity) and mesothelioma (a cancer of the lining of the 
chest and abdomen that is typically fatal).13 Lung cancer and other 
diseases have also been associated with the inhalation of asbestos 
fibers.14 

Although a link between asbestos and lung cancer was first re-
ported in 1935, an estimated 21 million Americans were exposed to 
asbestos over the ensuing years,15 some of whom began to manifest 
injuries during the 1960’s.16 During the 1970’s, asbestos became 
the subject of significant regulation and was banned or declared 
hazardous by numerous federal agencies. For example, the Occupa-
tional Safety and Health Administration in 1986 stated that it was 
‘‘aware of no instance in which exposure to a toxic substance more 
clearly demonstrated detrimental health effects on humans than 
has asbestos exposure. The diseases caused by asbestos exposure 
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are life-threatening or disabling.’’ 17 The Environmental Protection 
Agency (EPA) in 1988 published a study of asbestos in public 
schools and found that its presence was ‘‘extremely hazardous.’’ 18 
In 1989, the EPA promulgated a regulation banning the manufac-
ture, processing, importation, and distribution of materials or prod-
ucts containing asbestos.19 The rule, however, was later over-
turned.20 

In 1973, the Fifth Circuit rendered the first appellate opinion up-
holding a product liability judgment against a manufacturer of as-
bestos-containing products.21 As the Government Accountability Of-
fice (GAO) reported, ‘‘In the course of the first successful personal 
injury lawsuits against asbestos manufacturers, plaintiffs’ attor-
neys introduced evidence that these manufacturers had known but 
concealed information about the dangers of asbestos exposure or 
that such dangers were reasonably foreseeable.’’ 22 In the nearly 
four decades since, litigation over personal injuries resulting from 
exposure to asbestos has resulted in ‘‘hundreds of thousands of 
claims filed and billions of dollars in compensation paid,’’ according 
to the Rand Institute for Civil Justice.23 ‘‘Asbestos litigation,’’ ac-
cording to the GAO, ‘‘has been the longest-running mass tort litiga-
tion in U.S. history.’’ 24 

B. Overview of Asbestos Bankruptcy Trusts 
In 1994, Congress amended the Bankruptcy Code to authorize 

the imposition of a channeling injunction in chapter 11 cases in-
volving asbestos claims. Codified as section 524(g), this provision 
allows a debtor, under certain circumstances, to shift its asbestos 
liabilities to a trust fund. Modeled on the injunction issued in the 
Johns-Manville bankruptcy case,25 section 524(g) authorizes a 
court in a chapter 11 case, after making certain findings,26 to issue 
an injunction preventing any entity from ‘‘taking legal action for 
the purpose of directly or indirectly collecting, recovering, or receiv-
ing payment’’ for any claim or demand 27 that is to be paid in full 
or in part by a trust established under a confirmed plan of reorga-
nization.28 Funding for the trust is derived by the debtor’s securi-
ties and by the obligation of the debtor to make future payments, 
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including dividends.29 Upon confirmation, the trust assumes all of 
the debtor’s liabilities for personal injury, wrongful death, or prop-
erty damages allegedly caused by the presence or exposure to as-
bestos or asbestos-containing products.30 As the GAO observes, 
‘‘neither the courts nor the U.S. Trustees have any specific statu-
tory or other requirements to oversee a trust’s administration.’’ 31 

Once operational, the trust implements ‘‘a nonadversarial admin-
istrative process—independent of the court system—to review 
claimants’ occupational and medical histories before awarding com-
pensation.’’ 32 The trusts are privately managed and typically con-
sist of a trustee, a trust advisory committee, and a future claims 
representative.33 The GAO explains: 

Trustees manage the daily operations of the trusts, includ-
ing managing the trusts’ investments, hiring and super-
vising support staff and advisors, filing taxes, and submit-
ting annual reports to the bankruptcy court, as required 
by the trusts’ [trust agreement]. The trustees are to man-
age the trust for the sole benefit of the present and future 
claimant beneficiaries.34 

Currently, there are 60 asbestos bankruptcy trusts in operation 
with a combined total of $36.8 billion in assets as of 2011.35 

Each trust establishes its own process by which claims are as-
sessed and paid. Claims that meet the requisite criteria are paid 
a percentage of the scheduled value based on the nature of the as-
serted injury. The payment ratio varies among the trusts based on 
the availability of assets and anticipated present and future 
claims.36 According to the GAO, the range of payment ranges from 
1.1 percent to 100 percent for certain diseases, such as mesothe-
lioma or asbestosis.37 The GAO found that the median payment 
percentage among the various trusts was 25 percent.38 The GAO 
reports that ‘‘[s]ince the establishment of the first trust in 1988 
through 2010, available data indicate that asbestos trusts have 
paid about 3.3 million claims valued at about $17.5 billion.’’ 39 In 
addition to seeking compensation from an asbestos bankruptcy 
trust, asbestos claimants may also seek compensation from liable 
companies that are not in bankruptcy through the tort system.40 

CONCERNS WITH H.R. 982 
I. H.R. 982 IS NOT NECESSARY GIVEN THE ABSENCE OF ANY 

EMPIRICAL EVIDENCE OF SYSTEMIC FRAUD 
In order to justify the onerous new requirements the bill would 

impose on the asbestos trusts and the victims they serve, pro-
ponents of H.R. 982 allege that ‘‘there is growing evidence of fraud 
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and abuse in the asbestos trust compensation system.’’ 41 In truth, 
however, there have been only isolated reports of fraudulent claims 
over the years and many of those instances were attributed to 
human error. For example, reports surfaced in 2004 regarding a se-
ries of incidences of abusive claim practices 42 and the Sub-
committee on Regulatory Reform, Commercial and Antitrust Law 
(Subcommittee) conducted an oversight hearing into that issue as 
well as others presented with respect to the treatment of mass 
torts in bankruptcy cases.43 In addition, the Wall Street Journal re-
cently published an article purporting to document ‘‘numerous ap-
parent anomalies’’ regarding various asbestos claims.44 A close 
reading of this article, however, reveals that these instances were 
isolated or could be explained.45 As noted in her response to this 
article, Joan Claybrook, president of Public Citizen from 1982 to 
2009 and head of the National Highway Traffic Safety Administra-
tion from 1977 to 1981, noted: 

There is no evidence to support assertions of significant 
fraud in claims by asbestos victims. Human error in data 
entry is not fraud. Out of millions of claims filed at the 
company asbestos trusts, the Journal’s extensive investiga-
tion identified an error and anomaly rate of only 0.35%, 
much of that due to mistakes by the trusts, not the vic-
tims.46 

Likewise, the GAO is not aware of any subsequent reports of en-
demic fraud since 2004 with respect to asbestos claims and it did 
not uncover any evidence of overt fraud during its examination of 
asbestos trusts last year.47 Instead, the GAO has detailed an al-
ready robust set of procedures that a claimant must follow to estab-
lish entitlement to compensation. The claimant completes a claim 
form supported with documented evidence of exposure to asbestos 
products. Such evidence may consist of the claimant’s work history, 
employer records, Social Security records, and deposition testimony 
taken during any litigation.48 The claimant must also submit med-
ical records ‘‘sufficient to support a diagnosis for the specific dis-
ease being claimed or, if applicable, a copy of a death certificate.’’ 49 
In addition, 98 percent of the 52 trusts that the GAO reviewed re-
quired a claims audit program to be conducted. Based on inter-
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views held with representatives from 11 trusts, GAO found that all 
the trusts ‘‘incorporate quality assurance measures into their in-
take, evaluation, and payment processes.’’ 50 GAO also found that 
‘‘each trust is committed to ensuring that no fraudulent claims are 
paid by the trust, which aligns with their goals of preserving assets 
for future claimants.’’ 51 It is noteworthy that even with this 
heightened scrutiny, none of the trusts ‘‘indicated that these audits 
had identified cases of fraud.’’ 52 

To draw attention to the fact that the current asbestos trust 
claims process generally has adequate fraud detection systems in 
place, Subcommittee Ranking Member Steve Cohen (D–TN) offered 
an amendment that would have excluded trusts that have a claims 
audit program from the bill. This thoughtful amendment, however, 
was defeated by a vote of 13 to 19. 

With the knowledge that there is no empirical evidence of fraud 
in the system, we are led to conclude that this measure is nothing 
more than an attempt to improperly allow asbestos defendants to 
circumvent state and federal discovery procedures. As the Minority 
witness explained during the hearing on H.R. 982, ‘‘Solvent asbes-
tos defendants remaining in the tort system are currently able to 
learn all information relevant to a claim against them, including 
information about a victim’s trust claims, under state discovery 
rules.’’ 53 All information that would be relevant to claims against 
asbestos defendants—including information related to a victim’s 
trust claims—can be obtained using normal discovery tools avail-
able under state law, like interrogatories, document requests, and 
depositions. Nonetheless, the bill’s proponents offer no explanation 
as to why the bill’s potentially costly and burdensome information 
request provision is necessary or why federal law should subvert 
state law discovery processes. 

In response to this particular flaw in the bill, Representative 
Hakeem Jeffries (D–NY) offered an amendment that would have 
required the trust to provide information relating to payments 
made by the trust and demands for such payment to any party to 
an action concerning asbestos liability exposure only if such party 
cannot otherwise obtain such information under applicable non- 
bankruptcy law. The amendment further provided that the infor-
mation must relate to a trust claimant who is also a party to such 
action against the requesting party. Representative Jeffries’ 
amendment, however, failed by a vote of 13 to 18. 

Representative Joe Garcia (D–FL) also offered an amendment 
that would have prohibited a party that has been found liable in 
court for asbestos-related harm to a plaintiff from seeking informa-
tion about that plaintiff through the bill’s disclosure process. Es-
sentially, this amendment would have prohibited an asbestos de-
fendant who has already been found liable in court for causing 
harm to a plaintiff from using this bill to seek information that was 
already available to it in discovery. This amendment would have 
added a little more balance to what is a very unbalanced bill. De-
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fendants that have already had their day in court and lost should 
not be allowed to then use this bill as a way to simply harass as-
bestos plaintiffs they have already harmed. Notwithstanding the 
clearly equitable bona fides of this amendment, it failed by a vote 
of 11 to 18. 

II. H.R. 982 WOULD HARM ASBESTOS VICTIMS IN MULTIPLE WAYS 
A. The Bill’s Reporting and Disclosure Requirements Constitute an 

Assault on Asbestos Victims’ Privacy Interests 
H.R. 982’s mandatory reporting and disclosure requirements 

would threaten asbestos victims’ privacy when they seek payment 
for injuries from an asbestos bankruptcy trust. Specifically, the bill 
requires such information to be made part of the bankruptcy 
court’s case docket, which is easily accessible through the Internet 
with the payment of a nominal fee. As a result, information con-
cerning claimants’ sensitive personal information—including their 
names and exposure histories—would be irretrievably released into 
the public domain. 

It is readily apparent that these reports would provide a treasure 
trove of data that could be accessed by insurance companies, pro-
spective employers, lenders, and data collectors who could then use 
such information for purposes having absolutely nothing to do with 
compensation for asbestos exposure and that could be used to the 
detriment of asbestos victims. In effect, this bill would allow 
unsuspecting asbestos victims to be further victimized, all in the 
name of helping those who harmed these victims in the first place. 
As the widow of our former colleague, Representative Bruce Vento 
(D–MN), who died of mesothelioma in 2000, warned, ‘‘The informa-
tion on this public registry could be used to deny employment, 
credit, and health, life, and disability insurance. We are also con-
cerned that victims would be more vulnerable to identity thieves, 
con men, and other types of predators.’’ 54 

It is notable that trusts already generally provide annual finan-
cial reports to the bankruptcy court, but the information disclosed 
typically consists of the total number of claims paid and the aggre-
gate value of these claims, thus protecting claimants’ privacy.55 
Some reports are publically available, while others are filed under 
seal with the bankruptcy court ‘‘for reasons deemed appropriate by 
the court.’’ 56 Such reasons include protecting the interests of the 
reorganized company and its competitiveness.57 In fact, of the 47 
trust annual reports that the GAO reviewed, only one reported the 
amount paid to each individual and listed these individuals’ 
names.58 Nevertheless, 65 percent of the trusts reviewed by GAO 
(33 out of 52 trusts) specifically provide that ‘‘claimant information 
submitted to the trust for purposes of obtaining compensation is 
confidential and should be treated as a settlement negotiation.’’ 59 

Proponents of more disclosure argue that it may reduce the ‘‘as-
bestos-related litigation burden on the remaining solvent defend-
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ants by demonstrating that the trusts have increased claimants’ 
overall compensation beyond the amount justified in relation to the 
harm caused.’’ 60 They also assert that the current system’s lack of 
transparency ‘‘could enable plaintiffs to file contradictory claims to 
different trusts while also pursuing recovery through the tort sys-
tem.’’ 61 

These arguments lack any merit. As the GAO observed, ‘‘parties 
in the tort system are not required to disclose settlement negotia-
tion or agreement information outside of the subpoena process’’ and 
that ‘‘trusts are analogous to any other settling party and related 
negotiations and payments are privileged.’’ 62 Equally important, 
the GAO noted that ‘‘all of the potentially relevant information in 
the trusts’ possession is available to the defense through pretrial 
discovery.’’ 63 Trust representatives are also very concerned about 
the ‘‘privacy rights of hundreds of thousands of individuals who did 
nothing except successfully seek compensation from a trust.’’ 64 

In attempt to protect asbestos victims from this unwarranted in-
vasion of privacy, Ranking Member John Conyers, Jr. (D–MI) of-
fered an amendment specifying that the quarterly reports required 
to be filed under the bill contain only aggregate information. In 
support of his amendment, Representative Conyers argued that the 
bill would, in effect, subject unsuspecting asbestos victims to pos-
sible future abuse. The amendment also struck the bill’s burden-
some discovery requirement. This amendment would have ensured 
victims’ privacy by not making individualized claimant information 
public. It also would have ensured that trusts could focus their re-
sources on their primary mission of assuring fair compensation for 
asbestos victims, rather than participating in the discovery process 
for outside lawsuits. Notwithstanding these benefits, this amend-
ment failed by a party-line vote of 15 to 16. 

Representative Bobby Scott (D–VA) offered an amendment that 
would have required the trust to: (1) not identify the names of as-
bestos victims in the quarterly report; and (2) treat any informa-
tion contained in the report pursuant to the privacy protections set 
forth in the Health Insurance Portability and Accountability Act 
(HIPAA).65 This amendment would have simply ensured that 
trusts comply with the HIPAA Privacy Rule. This Rule, according 
to the U.S. Department of Health and Human Services, was pro-
mulgated to establish: 

national standards to protect individuals’ medical records 
and other personal health information and applies to 
health plans, health care clearinghouses, and those health 
care providers that conduct certain health care trans-
actions electronically. The Rule requires appropriate safe-
guards to protect the privacy of personal health informa-
tion, and sets limits and conditions on the uses and disclo-
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sures that may be made of such information without pa-
tient authorization. The Rule also gives patients rights 
over their health information, including rights to examine 
and obtain a copy of their health records, and to request 
corrections.66 

Although asbestos victims who seek compensation for their injuries 
should be accorded at least the same privacy protections that are 
given to every other patient, this amendment failed by a vote of 13 
to 19. 

In another attempt to address the bill’s privacy flaws, Represent-
ative Hank Johnson (D–GA) offered two further amendments that 
were considered en bloc. One amendment would have required the 
quarterly reports required by the bill to be protected from public 
disclosure. Access to such reports, pursuant to the amendment, 
would have been restricted to a party that is a defendant in an ac-
tion concerning asbestos exposure, with the access limited to the 
information in the report that was relevant to the plaintiff in such 
action, and only when such information is relevant to such action. 
In sum, this amendment would have ensured that the privacy in-
terests of asbestos victims are respected by restricting access to the 
information contained in the reports to only those parties that have 
a ‘‘need to know.’’ 

Representative Johnson’s other amendment would have ensured 
that personally identifiable information about an asbestos victim 
claimant is protected from disclosure. It included within the 
amendment’s definition of ‘‘personally identifiable information’’ any 
information pertaining to the claimant’s health and finances. The 
unfettered release of personally identifiable information facilitates 
identity theft. According to the Federal Trade Commission (FTC), 
identity theft is one of the top complaints received by the agency. 
In fact, 18 percent of complaints that the FTC received in 2012 
were related to identity theft.67 As previously noted, identity theft 
is a serious concern of asbestos victims.68 These amendments, how-
ever, failed by a vote of 13 to 18. 

B. Asbestos Victims Vigorously Oppose this Legislation 
The proponents of this legislation assert that it is intended to as-

sist asbestos victims. For example, the Subcommitte Chairman de-
scribed the purpose of the bill as follows: 

We are here for one purpose and one purpose only, and 
that is to protect those victims of asbestos exposure. That 
is our only motivation. We are not here to protect compa-
nies, we are not here to protect the defense bar, plaintiffs’ 
bar. We are here for the victims, and we are here to pro-
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75 Id. 

tect their rights and to ensure that justice is served. We 
are not here to protect those who are not victims.69 

Nevertheless, we are unaware of a single asbestos victim who 
supports H.R. 982. In fact, we received letters from asbestos vic-
tims in vigorous opposition to this bill.70 It is notable, for instance, 
that the Majority failed to call an asbestos victim to testify at any 
of the hearings on this legislation in either this Congress 71 or in 
the last Congress when a similar measure was considered.72 

To his credit, the Subcommittee Chairman suspended the mark-
up of the bill by the Subcommittee on March 20, 2013 to give cer-
tain asbestos victims ‘‘the right to have their testimony recorded’’ 
and to allow ‘‘members to ask them questions.’’ 73 The process ulti-
mately offered to the victims, consisting of an informal information 
session that would have been closed to the public and neither tran-
scribed nor recorded, was rejected by the victims because they 
rightly deemed this process to be woefully deficient.74 As these vic-
tims observed: 

Instead of a public hearing as originally promised, we 
were invited to participate in an informal and private ‘‘in-
formation session’’ that would be closed off to the public 
and everyone else, except subcommittee members and 
their staff. We were told that this would be a closed door 
‘‘conversation’’ that would not be recorded or become part 
of the official record of the legislation. This was insulting, 
and disturbingly ironic for a bill with the word ‘‘trans-
parency’’ in its title. 

We may not be Washington insiders, but we know the dif-
ference between being official witnesses and being treated as 
invisible people who need to be hidden behind closed doors and 
then forgotten. We rejected this offer because we felt it was not 
a serious effort to ensure that our views and those of other as-
bestos victims—who would be most affected by this one-sided 
legislation—were heard and considered before the bill moves 
forward.75 
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C. H.R. 982 Will Be Particularly Harmful to Veterans 
Although millions of unsuspecting Americans have been exposed 

to asbestos, there are certain populations who had greater levels of 
exposure as the result of their work. For example, members of the 
Armed Forces of the United States have been disproportionately af-
fected by asbestos. Even though veterans make up only eight per-
cent of the population, they comprise 30 percent of all mesothe-
lioma deaths.76 Military.com, the largest military and veteran 
membership organization in the United States, explains: 

Virtually every ship commissioned by the United States 
Navy between 1930 and about 1970 contained several tons 
of asbestos insulation in the engine room, along the miles 
of pipe aboard ship and in the walls and doors that re-
quired fireproofing. The sailors that manned these ships 
and the men who repaired them in Navy shipyards were 
prime candidates for asbestos exposure, a fact borne out by 
the disease statistics.77 

In response to the special concerns presented by servicemembers 
and asbestos exposure, Representative Scott offered an amendment 
that would have exempted claimants who have or who are cur-
rently serving in the Armed Forces of the United States from the 
bill’s disclosure requirements.78 The amendment, however, failed 
by a vote of 14 to 15. 
D. H.R. 982 Heightens the Risk of More Discrimination Against 

Victims 
H.R. 982 will make asbestos victims more vulnerable to employ-

ment discrimination by making their disease status a matter of 
public record. Both Ranking Member Conyers and Representative 
Johnson raised serious concerns that current and potential employ-
ers could use the information required to be disclosed about asbes-
tos victim claimants to engage in employment discrimination. In 
response, Representative Farenthold argued that the ‘‘American 
[sic] Disabilities Act would protect folks with the jobs.’’ 79 He con-
tinued: 

They talk about employers using this information. There is 
[sic] volumes of existing law. The Americans with Disabil-
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ities Act, for instance, would prohibit discrimination based 
on the information disclosed in here.80 

While we would hope that Representative Farenthold’s analysis 
is correct, it is not clear that this would prove to be the case under 
the Americans with Disabilities Act (ADA).81 To begin with, these 
victims would face potential problems with proof. How, for exam-
ple, would an applicant or employee ever be able to prove that an 
employer had accessed and relied on the information in the data-
base? 

Even if this problem of proof could be overcome, the applicant or 
employee would then have to prove that he or she was an indi-
vidual with a ‘‘disability,’’ as defined in the ADA, to obtain its pro-
tection from discrimination. The information in the database con-
cerns exposure to asbestos, while the ADA protects individuals who 
have, had, or are regarded as having physical or mental impair-
ments. It is not clear how, or whether, mere exposure to asbestos 
would qualify as an impairment or being regarded as having an im-
pairment, thereby creating the risk that individuals could face dis-
crimination based on their prospective or current employer’s knowl-
edge of their exposure to asbestos outside the ADA’s protection. 

While we believe that a court could, and should, find that reli-
ance on exposure to asbestos in making an adverse employment de-
cision is unlawful under the ADA, we have very real concerns that 
this would not be the case based on our experience under this law. 
For example, following the enactment of the ADA in 1990, employ-
ers and the courts seized on the Act’s definition of disability as a 
means of denying protection to individuals with disabilities that 
Congress unquestionably intended to protect, such as workers with 
diabetes, multiple sclerosis, HIV, and similar limiting impairments. 
To remedy this misinterpretation of the law, Congress, in 2008, 
had to amend the ADA to ensure sufficient coverage.82 

In addition, our experience with a closely analogous problem— 
discrimination by employers and others based on genetic informa-
tion, i.e., a marker for a disease or impairment that has not yet de-
veloped—provides additional cause to question whether the ADA 
would be interpreted to prohibit discrimination based on informa-
tion about exposure to asbestos. With regard to genetic informa-
tion, Congress was sufficiently concerned that the ADA might not 
reach discrimination on this basis and therefore passed the Genetic 
Information Nondiscrimination Act of 2008.83 Congress understood 
that, while it was possible that the courts might interpret the ADA 
to prohibit discrimination based on genetic information, there also 
was a significant risk that they could fail to do so. 

Thus, while we again would hope that the ADA would protect in-
dividuals from discrimination based on information revealing expo-
sure to asbestos, protection under current law is too uncertain to 
risk. 
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III. H.R. 982 IS FUNDAMENTALLY INEQUITABLE BECAUSE IT REQUIRES 
DISCLOSURE BY THE TRUSTS, BUT DOES NOT REQUIRE SOLVENT DE-
FENDANT COMPANIES TO DISCLOSE THEIR CONFIDENTIAL SETTLE-
MENT AGREEMENTS 

H.R. 982 is fundamentally inequitable because it imposes addi-
tional burdens on asbestos bankruptcy trusts while easing the proc-
ess by which solvent defendant companies can obtain discovery. 
This is particularly galling given the history of asbestos manufac-
turers in affirmatively concealing the dangers of their products 
from the public. 

Many defendant companies insist on confidentiality agreements 
before entering into settlement agreements specifically in order to 
prevent evidence of their wrongdoing from becoming public. More 
importantly, because of the secrecy of these settlements, other peo-
ple who have been injured have no way of gaining important infor-
mation about their exposure, their illnesses, or the settled liability 
of the companies that made them sick. Information about the con-
cealment of wrongdoing never becomes public, and the people who 
have suffered have no way of knowing about that wrongdoing or its 
extent. Governmental agencies that are charged with protecting 
public health—whether in the workplace or in the home—are de-
prived of the information they need to enforce the laws Congress 
has passed. 

To highlight the problem of H.R. 982’s inequitable disclosure obli-
gations, Representative Jerrold Nadler (D–NY) offered an amend-
ment requiring a party that requests information from a bank-
ruptcy asbestos trust to meet certain criteria. Under the amend-
ment, such a party would have been required to agree to disclose 
information relevant to such action that pertains to the protection 
of public health or safety to any other person or to any federal or 
state agency with authority to enforce laws regulating an activity 
relating to such information upon request of such party or agency. 
The goal of this amendment was to ensure that the transparency 
that H.R. 982’s proponents demand from the victims of the asbestos 
industry would also apply to the corporations that inflicted so much 
damage and so much suffering over the years. The amendment 
would have addressed the longstanding efforts by these corpora-
tions to conceal the facts from the public, from their victims, and 
from government agencies charged with enforcing our health and 
safety laws. Notwithstanding the equitable value of this amend-
ment, it failed by a vote of 14 to 18. 

Similarly, Representative Sheila Jackson Lee (D–TX) offered two 
amendments en bloc that would have provided balance to the bill’s 
disclosure requirements. One of these amendments would have re-
quired a trust to provide certain information to a defendant pro-
viding such defendant first disclosed the median settlement 
amount that it paid for claims settled or paid within 5 years of the 
date of the request, by disease category, for the state in which the 
plaintiff’s action was filed. Her other amendment would have simi-
larly allowed the trust to supply information in response to a re-
quest from a defendant providing the defendant first made avail-
able to the plaintiff and the trust certain information regarding the 
defendant’s asbestos-containing products and work sites under the 
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defendant’s control, unless such information is a trade secret. 
These amendments, however, failed by a vote of 9 to 15. 

IV. H.R. 982 WILL DIVERT CRITICAL FUNDS AND FURTHER DECREASE 
COMPENSATION TO ASBESTOS VICTIMS BY FORCING BANKRUPTCY 
TRUSTS TO PREPARE BURDENSOME REPORTS 

H.R. 982 would effectively shift the cost of discovery away from 
solvent asbestos defendants to the bankruptcy trusts, ultimately di-
minishing the available pool of money to compensate the victims of 
bankrupt asbestos defendants. By imposing reporting and informa-
tion demand requirements on trusts, H.R. 982 could significantly 
increase the administrative costs of trusts in meeting these re-
quirements and force them to divert their limited resources from 
paying the claims of asbestos victims to satisfying the information 
requests of those who caused injuries to millions of Americans. The 
GAO, for example, noted that one trust reported that it incurred 
$1 million in attorneys’ fees to respond to a request to disclose 
every document on every claimant.84 Several legal representatives 
for future asbestos personal injury claimants fear that ‘‘unneces-
sary and unreasonable reporting and discovery obligations would 
divert resources from the trusts’ limited funds, which were specifi-
cally created to pay the claims of individuals stricken with asbes-
tos-related diseases, for the benefit of third party defendants in 
non-bankruptcy, asbestos-tort litigation.’’ 85 

The bill includes only a modest compensation provision with re-
spect to its information demand requirements, which allows a trust 
to seek payment for ‘‘any reasonable cost’’ that it incurred in re-
sponding to such demands. The ‘‘reasonableness’’ of reimbursement 
requests, of course, can be subject to dispute and litigation. Ulti-
mately, the trusts will incur costs to implement the bill’s require-
ments, leaving less money to compensate asbestos victims. This is 
particularly problematic in light of the fact that defendants can al-
ready obtain the information they want using existing discovery 
tools. 

H.R. 982’s retroactive application only adds to this unnecessary 
burden. The vast bulk of asbestos trusts that would be affected by 
this legislation have long been in existence, one of which dates 
back to 1988. According to the GAO, these trusts have already paid 
3.3 million claims valued at about $17.5 billion.86 Yet, after the 
passage of more than 20 years since the first trust was established, 
the proponents of H.R. 982 now insist that these trusts issue re-
ports and provide documentation. 

CONCLUSION 
The only beneficiaries of H.R. 982 will be the very entities that 

knowingly produced a toxic substance that killed or seriously in-
jured unsuspecting American consumers and workers. The legisla-
tion does nothing to protect victims or to improve the claims proc-
ess and is based on the false assertion that there is endemic fraud 
in the asbestos trust system that must be addressed. In truth, this 
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legislation is simply an end run by defendants around the dis-
covery process that threatens to prevent or delay adequate com-
pensation for asbestos victims. 

Further, H.R. 982’s reporting and disclosure requirements are an 
assault against asbestos victims’ privacy interests and are fun-
damentally inequitable because solvent defendant companies are 
not similarly required to disclose their confidential settlement 
agreements. Finally, these burdensome new reporting requirements 
will divert critical funds and further decrease compensation to as-
bestos victims. 

Accordingly, we urge our colleagues to stand on the side of jus-
tice for asbestos victims and to oppose H.R. 982. 
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